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BRIEF FOR APPELLANT 


STATEMENT OF ISSUES PRESENTED 
I 


RELATING ¢0 THE CLAIMS OF EQUITABLE LIFE INSURANCE 
COMPANY AND THE MANUFACTURERS LIFE INSURANCE 
COMPANY 


1. Does the fact that life insurance 


companies lend 
money as an integral part of the 


ir insurance business mean 
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they are not engaged in the business of loaning money with- 
in the terms of the Act regulating such business (District of 
Columbia Code $26-601)? 

2. Does the fact that life insurance companies are regu- 
lated for one purpose by Title 35 of the District of Colum- 
bia Code mean that they are exempt from regulation. for 
other purposes. by Section 26-601? 


RELATING TO THE CLAIMS OF EQUITABLE, MANUFACTURERS, 
AND HARTFORD LIFE INSURANCE COMPANIES: 


3. Can a Trustee in Reorganization be denied the right 
to exercise the powers vested in it by Section 70(c) of the 
Bankruptcy Act to set aside an invalid deed of trust? 

4. With respect to the claim of Equitable. can a Trustee 
in Reorganization be denied the right to exercise the powers 
vested in it by Section 70(e) of the Bankruptcy Act to set 
aside an invalid deed of trust? 


5. Can an owner of property subject to an invalid deed 
of trust be estopped from setting it aside? 

6. Can a Court give effect to a void deed of trust? 

7. Can a Bankruptcy Court interject its own views of 
“equity” to deny a Trustee in Reorganization the right to 
exercise powers vested in it by Section 70(c) and/or Sec- 
tion 70(e) of the Bankruptcy Act? 


RELATING TO THE CLAIM OF HARTFORD LIFE INSURANCE 
COMPANY: 


%. Is a loan made for its own account by a mortgage 
banker, which in other transactions may act as a real estate 
broker, exempt from Section 26-601 by virtue of the 
exemption in Section 26-610 for loans made by real estate 
brokers? 


3 
IV 


RELATING TO THE CLAIM OF THE MANUFACTURERS LIFE 
INSURANCE COMPANY: 


9. Does Section 26-60] apply to loans secured by Mary- 
land real estate which were made, serviced, and collected 
for the lender by a District of Columbia firm acting as its 
agent? 

‘ REFERENCES TO RULINGS 


On appeal are three orders of the District Court of 
February 4, 1970, affirming and ratifying three orders of 
the Referee in Bankruptcy dated March 26. 1969. denying 
the objections of the Trustee to the claims of Equitable 
Life Insurance Company. Manufacturers Life Insurance 
Company, and Hartford Life Insurance Company. The basis 
for each order of the District Court is a memorandum of 
the Referee dated March 19, 1969, in support of the 
Referee’s orders. The three memoranda are substantially 
identical, except for the variations resulting from certain 
divergent issues presented by each claim. The memoranda 
are set forth at pages 1, 33. and 41 of the Appendix. The 
memorandum relating to the claim of Equitable is set forth 
first, in full. The sections of the memoranda relating to the 
claims of Manufacturers and Hartford which are different 
from that of Equitable are set forth thereafter. 
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STATEMENT OF CASE 
I 


CLAIM OF EQUITABLE LIFE INSURANCE COMPANY 
(NO. 24, 116) 


This appeal involves the applicability of District of 
Columbia Code Section 26-601 to loans made by insurance 
companies and the right of a Trustee in. Reorganization to 
Set aside a decd of trust made in violation of that law. 
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Procedural Background 


On May 21. 1966. a petition was filed in the District 
Court under Chapter X of the Bankruptcy Act for reorgani- 
zation of Parkwood. Incorporated. On June 13. 1966, this 
petition was granted by the District Court. and Appellant 
was appointed Trustee in Reorganization of Parkwood. On 
October 25. 1966. Equitable Life Insurance Company filed 
2 proof of claim in the reorganization proceeding alleging 
that it is a secured creditor of Parkwood in the principal 
amount of $246.654.10. evidenced by a note and deed of 
trust. On May 1. 1968. the Trustee objected to this proof 
of claim. Ata hearing before John A. Bresnahan, Referee 
in Bankruptcy. Equitable moved to dismiss the Trustee's 
objection. By an order dated March 26. 1969. supported 
by a memorandum dated March 19. the Referee denied the 
Trustee's objection and allowed the claim of Equitable. The 
Trustee petitioned the Honorable Oliver Gasch. District 
Judge presiding in the Chapter X proceeding. for review of 
this order. and after argument Judge Gasch, by order dated 

ebruary 4. 1970, denied the Trustee’s Petition for Review. 
ratified and affirmed the order of the Referee. and con- 
firmed and adopted the Referee’s memorandum and _ his 
findings of fact and conclusions of law. This appeal fol- 
lowed. Because Judge Gasch wrote no opinion or memo- 
randum and because his order merely adopted those of 
Referee Bresnahan. references hereinafter to the rulings of 

the District Court will relate to the Memorandum of the 
Referee. 


Factual and Legal Background 


The relevant facts are simple and undisputed. On Decem- 
ber 22, 1959, Potomac Cooperators, Inc. borrowed $375,000 
from Acacia Mutual Life Insurance Company, a District of 
Columbia corporation with its sole office in the District. 
and executed a note to evidence the indebtedness. The 
note provided that Potomac Cooperators would pay interest 
at the rate of 6-4% per year and was secured by a deed of 
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trust on certain real property in Prince George’s County, 
Maryland. On March 22, 1961, the note and deed of trust 
were assigned to Equitable. On February 20, 1964. the in- 
terest of Potomac Cooperators in the property covered by 
the deed of trust was sold by Potomac Cooperators, Inc. to 
Parkwood, Incorporated, which took the property subject 

to the deed of trust but did not assume the note. As 
Trustee, Appellant succeeded to the title of Parkwood in 

the propefty subject to the deed of trust held by Equitable. 


The Trustee’s objection to the claim was based on Dis- 
trict Coda $26-601, which provides that: 
“It shall be unlawful and illegal to engage in the Dis- 
trict of Columbia in the business of loaning money 
upon which a rate of interest greater than six per 
centum per annum is charged on any security of any 
kind . . . without procuring license... .” 
A note and a securing deed of trust entered into by a lender 
in violation of $26-601 are void. Rovall v. Yudelevit. 106 
U.S. App. D.C. 1. 268 F.2d 577 (1959): Indian Lake 
Estates, Inc. v. Ten Individual Defendants, 121 U.S. App. 
D.C. 305, 350 F.2d 435 (1965). The law operates to void 
large loans secured by deeds of trust on real estate. Jndian 
Lake Estates, supra: Hartman vy. Lubar, 77 U.S. App. D.C. 
95, 133 F.2d 44 (1942). cert. denied, 319 U.S. 767 (1943): 
Royall v. Yudelevit, supra. 


The loan at issue was made by Acacia at over 6% interest 
per year on security at a time when Acacia did not possess 
the license required by $26-601 but was engaged. the 
Trustee submitted, in the business regulated by that section. 
The evideace showed that at the relevant times Acacia made 
secured loans from its sole office in the District of Colum- 
bia, a substantial amount (ranging from $500,000 to several 
million dollars per year) of which loans were made at inter- 
est rates in excess of six percent per year.! 


‘Transcript of Proceedings before Referee Bresnahan, June 18, 
1968, pp. 22-26, 28. 
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Although $26-610 was amended on December 5, 1963. to 
provide that $26-601 would not apply to loans made by lite 
insurance companies, the amendment was prospective only. 
The loan at issue was made in 1959, four years before the 
statute was so amended. The Trustee. therefore. urged that 
the note and deed of trust were made by Acacia in viola- 
tion of $26-601. that the deed of trust and note were void, 
and that Equitable consequently did not possess a valid 
claim. 

Although the memorandum of the District Court is not 
entirely clear, it seems that the District Court overruled the 
objection of the Trustee and allowed the secured claim of 
Equitable on three grounds: 


1. Section 26-601 did not apply to loans made by life 
ance companies. even before the amendment to Sec- 


a 
= 


6-610 was enacted in 1963: 
The Trustee has “no right” to attack the validity of 
the deed of trust on the ground that it was made in viola- 
ton of Section 26-601. 

3. It would be “inequitable” to permit the Trustee to 
set aside the deed of trust. 


CLAIM OF THE MANUFACTURERS LIFE INSURANCE 
COMPANY (NO. 24, 117) 


This appeal involves the applicability of District of 
Columbia Code Section 26-601 to loans made by insurance 
companies. the applicability of that law to loans secured by 
Maryland real estate which are made. and serviced and col- 
lected for the lender by a District firm, and the right of a 
Trustee in Reorganization to set aside deeds of trust made 
in violation of that law. 

Procedural Background 


On October 24, 1966, The Manufacturers Life Insurance 
Company filed a proof of claim in the reorganization pro- 
ceeding alleging that it is a secured creditor of Parkwood in 
the principal amount of $562,963.62, evidenced by two 


7 


notes and deeds of trust. On May 1, 1968, the Trustee ob- 
jected to this proof of claim. The Trustee and Manu- 
facturers subsequently made cross-motions for summary 
judgment, on which argument was had before the Referee 

in Bankruptcy. By an order dated March 26, 1969, sup- 
ported by a memorandum dated March 19, the Referee 

denied the Trustee’s objection and allowed the claim of 
Manufacturers. 


The Trustee petitioned the Honorable Oliver Gasch, 
District Judge presiding in the Chapter X proceeding. for 
review of this order, and after argument, Judge Gasch, by 
order dated February 4, 1970, denied the Trustee’s Petition 
for Review, ratified and affirmed the order of the Referee, 
and confirmed and adopted the Referee’s memorandum and 
his findings of fact and conclusions of law. In addition. 
Judge Gasch, without discussion or elaboration, added to 
the Referee’s findings his determination ‘“‘that Maryland. 
rather than District of Columbia, law controlled the valid- 
ity of the loan transactions.” This appeal followed. 


Because Judge Gasch wrote no opinion or memorandum 
and because his order merely adopted those of Referee 
Bresnahan (with the single addition noted above). references 
hereinafter to the rulings of the District Court will relate to 
the Memorandum of the Referee (except when they relate 
to the addition made by Judge Gasch in his order). 


Factual and Legal Background 


The relevant facts are simple and undisputed. On August 
30, 1960, Pend-Maple, Inc. borrowed $545,000 from The 
Manufacturers Life Insurance Company, and on June 13. 
1961, it borrowed another $75,000 from Manufacturers. 
Each loan was secured by a deed of trust on certain real 
property in Montgomery County, Maryland, and each loan 
was made at 6%% interest per year. The loans were made 
through, collected, and serviced by H.G. Smithy Co.. 
Manufacturers’ exclusive mortgage loan correspondent for 
the Washington area, with its only office in the District. 
Parkwood purchased the property covered by the deeds of 
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trust held by Manutacturers on March 5, 1963, taking the 
property subject to the deeds of trust. It did not assume 
the notes. 

For the reasons described above, with respect to the 
claim of Equitable. the Trustee objected to the claim of 
Manufacturers on the ground that the loans made by Manu- 
facturers violated Section 26-601.7. The loans made by 
Manufacturers were made at over 6% interest on security at 
2 time when Manufacturers did not possess the license re- 
quired by Section 26-601 but was engaged. the Trustee sub- 
mitted. in the business regulated by that Section. 

Although the memorandum of the District Court is not 
entirely clear. it seems that the District Court overruled the 
objection of the Trustee and allowed the claim on four 
grounds: 


1. Section 26-601 did not apply to loans made by life 
insurance companies, even before the amendment to Sec- 
tion 26-610 enacted in 1963; 


2. The Trustee has “no right” to attack the validity of 


the deeds of trust on the ground that they were made in 
violation of Section 26-601; 


3. It would be “inequitable” to permit the Trustee to 
set aside the deeds of trust; and 


4. Maryland. rather than District. law was applicable to 
the transactions. 


CLAIM OF HARTFORD LIFE INSURANCE COMPANY 
(NO. 24, 118) 


This appeal involves the question whether a loan made 
by a mortgage banker (which is also a real estate broker) 
for itself and with its own funds is exempted from regu- 
lation by Section 26-601 by Section 26-610’s exemption for 
loans made by real estate brokers, and also involves the 


See supra, pp. 5-6. 
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right of a Trustee in Reorganization to set aside a deed of 
trust made in violation of that law. 


Procedural Background 


On July 8, 1966, a petition filed in the District Court 
under Chapter X of the Bankruptcy Act for the reorganiza- 
tion of Adams Properties, Inc., was granted by the District 
Court, and Appellant was appointed Trustee in Reorgani- 
zation of Adams. (Adams is a wholly owned subsidiary of 
Parkwood.) On October 25, 1966, Hartford Life Insurance 
Company filed a proof of claim in the reorganization pro- 
ceeding alleging that it is a secured creditor of Adams in the 
principal amount of $78,803.31, evidenced by a note and 
deed of trust. On May 1, 1968, the Trustee objected to 
this proof of c tim, and filed a supplemental memorandum 
in support of its objection on June 12. 1968. A hearing on 
the objection was held on July 25, 1968, before the 
Referee, and further argument was held thereafter. By an 
order dated March 26, 1969, supported by a memorandum 
dated March 19, 1969, the Referee denied the Trustee’s ob- 
jection and allowed the claim of Hartford. 


The Trustee petitioned Judge Gasch for review of this 
order, and after argument, Judge Gasch, by order dated 
February 4” 1970, denied the Trustce’s Petition for Review 
and ratified and affirmed the order of the Referee, and con- 
firmed and adopted the Referee’s memorandum and_ his 
findings of fact and conclusions of law. This appeal 
followed. Because Judge Gasch wrote no Opinion or memo- 
randum and because his order merely adopted those of 
Referee Bresnahan, references hereinafter to the Tulings of 
the District Court will relate to the Memorandum of the 
Referee. °* 


Factual and Legal Background 


the facts relevant to the claim of Hartford are also sim- 
ple and undisputed. On November 28. 1960, Suburban 
Motors, Inc. borrowed $100,000 trom Walker & Dunlop, 
Inc., a District of Columbia mortgage banker (which also 
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acts as a real estate broker) with its principal office in the 
District. and executed a note to evidence the indebtedness. 
The note was secured by deed of trust on certain real pro- 
perty in Montgomery County. Maryland. and provided that 
Suburban would pay interest at the rate of 62% per year. 
On January 19, 1961. Walker & Dunlop assigned the note 
and deed of trust to Hartford. On March 2, 1962, Subur- 
ban sold the property covered by the deed of trust to 
Adams. which took the property subject to the deed of 
trust but did not assume the note. 

As described above with respect to the claim of Equit- 
able. the Trustee objected to the claim of Hartford on the 
ground that the loan made by Walker & Dunlop violated 
Section 26-601. The loan was made by Walker & Dunlop 
at over 6% interest on security at a time when Walker & 
Dunlop did not possess the license required by Section 26- 
601 but was engaged. the Trustee submitted, in the business 
regulated by that Section. 


Unlike the claims of Equitable and Manufacturers, the 
claim of Hartford does not involve the application of Sec- 
tion 26-601 to loans made by life insurance companies; in- 
stead, it involves the meaning of Section 26-610, which 
exempts from Section 26-601 loans made by real estate 
brokers. but not loans made by mortgage bankers. The 
evidence adduced at the hearing established that Walker & 
Dunlop was engaged at all relevant times in the business of 
a mortgage banker.* as well as being a real estate broker. 
The loan at issue was made by Walker & Dunlop from its 
principal office in the District for itself and on its own 
account. When it made the loan, Walker & Dunlop did 
not possess the license required by Section 26-601.° The 


*See supra, pp. 5-6. 


“Transcript of Proceedings before Referee Bresnahan, July 25, 
1968, pp. 13, 22-23. 


5Tr. 12-14, 27. Trustee’s Exhibits 1 through 6; Hartford's Exhibit 
2 admitted into evidence at the hearing of July 25, 1968. 


®Tr. 17. 


1] 


Trustee urged, therefore, that the loan was made by Walker 
& Dunlop as a mortgage banker and not as a real estate 
broker, that the note and deed of trust were made in 
violation of Section 26-601. that the note and deed of 
trust were void, and that Hurtford consequently did not 
possess a valid claim. 


The District Court overruled the objection of the Trustee 
and allowed the secured claim of Hartford. It did so on 
only three grounds: 


1. The loan at issue did not violate $26-601 because it 
was exempted from that section by 826-610: and 


2. The Trustee has “‘no right” to attack the validity of 


the deed of trust on the ground that it was made in viola- 
tion of Section 26-601. 


3. It would be “inequitable” to permit the Trustee to 
set aside the deed of trust.’ 


ARGUMENT 
I 


SECTION 26-601 APPLIES TO LOANS MADE BY LIFE 
INSURANCE COMPANIES BEFORE 1963. 

A. Section 26-601 is Applicable to all who Engage in 
Tha Business of Lending Money as there Described. 
Except those Specifically Exempted by Section 
26-610. 

District of Columbia Code $26-601 provides that “it 
shall be unlawful and illegal to engage in the District of Col- 
umbia in the business of loaning money™ on security of 
over 6% interest per year without the required license. The 


7The District Court Memorandum contains a section devoted to 
the applicability of § 26-601 to life insurance companies. However, 
since the Trustee proceeded on the ground that the loan was made 
by Walker & Dunlop in violation of § 26-601, the applicability of that 
section to lie insurance companies is irrelevant to this objection. The 
Court correctly omitted any mention of this issue from its Conclusions 
of Law contained in the Memorandum. 
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only exemption from the operation of the statute is con- 
tained in $26-610. which provides that $26-601 shall not 
apply to the legitimate business of certain listed types of 
organizations. When the loans at issue were made. life in- 
surance companies were not listed and were not exempted. 

Regulations were promulgated in 1949 by the Commis- 
sioners of the District of Columbia. as authorized by the 
statute.* These Regulations (reproduced in the Addendum 
hereto) emphasize that $26-601 is all-inclusive. except as 
specifically limited by $26-610. The Introduction to these 
Regulations provides that “these regulations shall apply to 
all persons. engaged in the District of Columbia in the busi- 
ness of loaning money. except [as exempted by $26-610].”°° 
As this Court itself has emphasized, in Hartman v. Lubar. 
77 U.S. App. D.C. 95. 133 F.2d 44. 46 (1942). cert. denied. 
319 U.S. 767 (1943). $26-601 “applies to all who would en- 
gage. in the District of Columbia in the business of lending 
money . . . except those exempted by Section 26-610.” 
(Emphasis in original.) 


B. Life Insurance Companies are Engaged in the 
Business of Loaning Money and are Subject to 
Section 26-601. 


As previously discussed. Section 26-601 regulates an activ- 
ity. by whomever conducted. This activity—engaging in the 
business of loaning money —is defined by Section I(i) of the 
Regulations as: 


*These Regulations were authorized by §26-611, whereby the 
Commissioners were “authorized and empowered to make all rules 
and regulations necessary in their judgment for the conduct of such 
business and the enforcement of this chapter in addition hereto and 
not inconsistent herewith.” Thus authorized, the regulations are 
“legislative” ones and have the same status as the statute, 1 Davis 
Administrative Law Treatise, 95.03. 


? Emphasis added. 
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*_. the holding out in the District of Columbia, by 
the maintenance of a place of business in the District 
of Columbia or in any other manner, that a loan or 
loans of money may be effected by or through the 
person so holding out, plus the performance in the 
District of Columbia by such person of one or more 
adts which result in the making or in the collection 
of a loan of money.” 


The District Court did not dispute the fact that life insur- 
ance companies hold themselves out as a source of loan 
funds, arg known as such a source, and make loans. As the 
District Court itself found, the loaning of money by an in- 
surance company (‘‘the investment of its funds.” in the 
terms of the Court) “is such an integral part of the business 
of insurance that without the right to invest. a life insur- 
ance company cannot exist.”"!° 


Nevertheless, despite the fact that life insurance com- 
panies’ lending activities fall precisely within the terms of 
the Comunissioners’ Regulations, as well as of any reason- 
able interpretation of the phrase used by Section 26-601. 
the District Court determined that life insurance companies 
are not engaged in the business of loaning money. This 
erroneous failure to abide by the clear terms of the Statute 
and Regulation was grounded on two theories: 


1. that since the loaning of money is an integral part of 
the business of insurance. those engaged in the insurance 
business are not engaged also in the lending business: 

2. that since the insurance business is regulated by Title 
35 of the District of Columbia Code, those engaged in the 
insurance business are not subject to the licensing require- 
ments of other parts of the Code, specifically Section 26- 
601. 

In addition, the District Court resorted to an improper 
and even erroneous use of legislative history of Section 26- 


!©Memorandum Paragraph $3, Appendix 22. 
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601 to undermine the applicable precedents of this 
Court—precedents of almost thirty years’ standing. 


1. The fact that an insurance company engages in the 
insurance business does not mean it does not also 
engage in the business of loaning money. 


As previously mentioned, the District Court determined 
that Section 26-601 does not apply to loans made by life in- 
surance companies since insurance companies’ lending activ- 
ities are an integral part of the insurance business. But this 
position is logically fallacious: the fact that money is lent as 
an integral part of the life insurance business does not mean 
that a life insurance company is not also engaged in the busi- 
ness of lending money and so subject to Section 26-601. Sec- 
tion 26-601 regulates an activity, by whomever conducted. 
There is nothing in the Statute. the Regulations. or the cases 
which suggest that $26-601 applies to persons who engage 
only in the lending business and no other. In fact. quite 
the contrary. Section I(i) of the Regulations, quoted above, 
provides that even one loan is sufficient to call $26-601 into 
play. It is not unusual for corporations to be engaged in 
more than one activity: it would indeed be unusual if multi- 
ple activity rendered them immune from regulation over all 
their activities except one. 

In fact, the exemption statute ($26-610) itself demon- 
strates that lending money as an integral part of another 
business does constitute engaging in the lending business. 
Section 26-610 provides that nothing in 826-601 shall apply 
“to the legitimate business of national banks, licensed bank- 
ers, trust companies, savings banks, building and loan asso- 
ciations . . . real estate brokers,” or, as amended in 1960 
and 1963, of small business investment companies, or life 
insurance companies. Each of the types of businesses 
exempted by Section 26-610 is engaged in some busi- 
ness which involves also that of loaning money. So, if 
the District Court’s position were correct, there would 
be no need and no reason to exempt, for example, nation- 


a 
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al banks from Section 26-601 because the lending done by 
national banks is an integral part of their banking business 
and thus, under the District Court’s view, national banks are 
engaged only in the banking business, not the lending busi- 
ness. The District Court’s ruling. therefore, renders Section 
26-610 entirely superfluous. Since each business there 
exempged is engaged in a business an integral part of which 
is loaning money and since the District Court ruled. in 
effect, that one does not engage in the business of loaning 
money if he does so as an integral part of another business, 
Section 26-610 would not be needed to exempt the lending 
business of those institutions from Section 26-601 if the 
District Court’s ruling were correct. 


Indéed, the District Court’s ruling could completely nul- 
lify Section 26-601 itself: any lender could exempt itself 
from Section 26-601. even if not among the listed organi- 
zations for which exemption is specifically provided by Sec- 
tion 26-610, simply by engaging in an additional business 
of which lending can be an integral part. A ruling which 
renders Section 26-610 superfluous and 26-601 so easy to 
avoid as to be meaningless cannot stand: “a construction of 
a statute which deprives it of any real effect does not im- 
press ts.” Nestor v. Hershey, __ U.S. App. 1D)xC5; a als 
F.2d 504, 515 (1969). 


The District Court, therefore. was in error in ruling that 
life insurance companies do not engage in the lending busi- 
ness. Although life insurance companies of course engage 
in the life insurance business, that does not mean they do 
not a'so engage in the business of lending money."! 


, 


The memorandum of the District Court relied on, and quoted 
extensively from, Metropolitan Life Ins. Co, v. Whitestone Manage- 
ment Co., 77 F.2d 255 (7th Cir.), cert. denied, 296 U.S. 632 (1935). 
Tais cage holds only that lending money is part of the insurance busi- 
ness, a proposition with which the Trustee, as previously discussed, 
fully agrees. 
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The District Court sought to buttress its ruling by rely- 
ing on District of Columbia v. Brady. 109 U.S. App. D.C. 
324, 288 F.2d 108 (1960). and apparently also on Stone y. 
District of Columbia, 91 U.S. App. D.C. 140, 198 F.2d 601 
(1952), as authority for the proposition that life insurance 
companies do not engage in the business of loaning money. 
Actually. however. Brady and Srone establish the precise 


opposite. 


In Srone. this Court defined business as “that which 
occupies the time. attention, and labor of men for the pur- 
pose of a livelihood or profit.” and held that a lender who 
was known in real estate circles as a source of money. who 
did his own credit and other inspections. who made his own 
collections. and who maintained his own records was en- 
gaged in the business of lending money. 

In Brady. by the same token, this Court held that a doc- 
tor was not engaged in the business of lending money since 
he: devoted all his time to medicine and depended on a real 
estate advisor for his lending activities: had neither an office 
nor emplovees having anything to do with his loans: did not 
devote his energies to his loan activities and was not known 
in real estate circles as a source of money: and since the 
money he was investing was his “excess” money for his 
“future security.” It would be “unfair.” this Court held, 
“that he should be held to be engaging in business simply 

cause he was in the fortunate position of having more of 
this world’s goods than he needed for his livelihood and so 
put that money to work.”'? In other words, Brady was a 
full-time doctor. investing his excess money, as a sideline, 
through a real estate advisor. 

It belabors the obvious to point out that a life insurance 
company’s loan activities are diametrically the opposite of 
Dr. Brady’s but similar to Mr. Stone’s. As the District 


12988 F.2d at 113. It is also important to note that Brady did 
not involve a construction of §26-601. At issue was whether Dr. 
Brady was engaged in the business of lending for purposes of apply- 
ing the District of Columbia unincorporated business tax. 
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Court said, a “life insurance company cannot exist” if it 
does no* loan money.!? Life insurance companies employ 
a large number of persons for the purpose of making loans. 
and loan activities are an integral part of the life insurance 
business, to which the companies devote much of their re- 
sources, time, energy, and attention. Since making loans is 
an integral part of their business, not a sideline, since insur- 
ance companies devote time, attention, and labor to their 
loan activities so as to make a profit. Stone and Brady rein- 
force the Regulations in establishing that life insurance com- 
panies do engage in the business of lending money.!* 

2. The fact that life insurance companies are regu- 
lated for one purpose by Title 35 of the District 
of Columbia Code does not exempt them from 
regulation under Section 26-601. 


The District Court concluded that (a) since life insurance 
companies are “‘well regulated” by Title 35 of the District 
of Columbia Code, licensing under $26-601 would conflict 
with such regulation if $26-601 were applicable to such com- 
panies; and (b) to avoid this conflict, the life insurance 
companies have been relieved from compliance with $26-601 


13Memorandum Paragraph 53, Appendix 22. 


'4The text of this section 1 discusses the District Court's memoran- 
dum as Appellant understands it. It may be that the District Court 
intended a slightly different argument, ie., that since life insurance 
companies are authorized to engage in the life insurance business and 
since lending is an integral part of that business, they do not need 
separate authorization to engage in lending. But if this were what the 
District Court intended, it would be as fallacious as the position of 
the Court treated in text. Section 26-610 would not be necessary if 
the argument were sound. Each of the businesses listed in Section 
26-610 is authorized to engage in a business of which lending is an 
integral part. The fact that it was necessary to enact Section 26-610 
to exempt them from the applicability of Section 26-601 demonstrates 
that otheswise Section 26-601 would have regulated their lending 
business, even though they are authorized to engage in business of 
which lending is an integral part. Authorization to engage in the life 
insurance Susiness docs not exempt one from regulation of the aspects 
of that buginess. 
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by District of Columbia Code $$35-105 and 47-1806. Both 
conclusions are incorrect. 
a. Licensing under $26-601 would not conflict with 
regulation under Title 35. 


Title 35 of the District of Columbia Code. as correctly 
noted by the District Court, comprehensively regulates the 
investment activities of life insurance companies. But these 
regulatory sections are concerned with the relationship 
between the life insurance companies and their policyholders 
and with the protection of those policyholders. These sec- 
tions set out. inter alia, various requirements for adequacy 
of reserves to assure that investments are safe and reason- 
ably remunerative. and the like. Section 26-601 is con- 
cerned with the other side of the coin—with assuring that 
lenders are regulated. not for the protection of the lenders” 
policyholders. but for the protection of borrowers. The 
District Court referred to nothing, and there apparently is 
nothing, in Title 35 which purports to regulate transactions 
between insurance companies acting as lenders and third 
party borrowers with an eye to protecting such 
borrowers.! 5 


The completely different thrusts of Section 26-601 and 
Title 35, which regulate the activities of insurance com- 
panies from two different ends, preclude Title 35 from 
abrogating 826-601. To hold that Title 35 overrides 826-601, 
or otherwise precludes the application of 826-601, is simply 
to ignore part of the District of Columbia Code. 


'SThe Court cited District of Columbia Code §35-535, which 
authorizes \ife insurance companies to lend money against the security 
of real estate. But nothing in this section purports to protect a 
borrower by regulating the lender in terms of licensing, intcrest rates, 
or the like. Those protections are found, inter alia, in Titles 26 and 
28 of the District of Columbia Code. The section referred to by the 
District Court is a “legal list” for insurance companies’ investments. 
It delimits the nature of investments which can be made and pro- 
scribes all others. It is clearly and solely a limitation on life insur- 
ance companies for the protection of their policyholders. 


19 


It is axiomatic that a Code must be read as a whole, that 
its parts must be read so as to give force and effect to each 
of them, that all laws are presumed to be consistent and 
harmonious with each other, and that a specific provision 
governs a general one. 50 Am. Jur. Statutes §8362-367. 
Each such principle confirms that Title 35 does not make 
§26-601 inapplicable to loans made by life insurance com- 
panies, and by finding a conflict in regulation where none 
exists. the District Court ignored each and every settled 
axiom of statutory construction referred to above. 


It is also interesting to consider the possible effect of the 
District Court’s ruling that regulation by Title 35 precludes 
regulation under $26-601. For instance. are life insurance 
companies immune from the usury limitations of §28-3301? 
Are they immune from the zoning and building regulations 
of the District because Section 35-535(14)(f) provides that 
a life insurance company may acquire real estate “for the 
production of income [and] [i]t may improve or otherwise 
develop in any manner such real estate... .°?. (Emphasis 
added.) Any such result, of course. wouid be untenable, as 
is the District Court’s ruling in this case. Regulation by 
Title 35 is regulation in addition to other applicable pro- 
visions of iaw: it is not an exemption from them. Rather, 
$26-601 applies to loans made by life insurance com- 
panies,'® just as it applies to the loans of all others engaged 
in the business of making loans and not specifically exempt- 
ed by the statute itself. 

b. Sectidas 35-105 and 47-1806 do not relieve life insurance 

comps.ties from compliance with Section 26-601. 


Having found a conflict in regulation under different sec- 
tions of the Code where none exists, the District Court 
sought to resolve the purported conflict by finding an 
exemption from the requirements of Section 26-601 for life 
insurance gompanies. It stated, “laws have been enacted 


6Of course, only to loans made prior to the amendment of § 26- 
610 in 1963 specifically exempting them. 
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which relieve life insurance companies from complying with 
the requirements of other licensing statutes” and cited Dis- 

trict of Columbia Code $835-105 and 47-1806.'7 What the 
Court says. however. simply is not so. 

Neither in $35-105 nor in $47-1806 is there any provision 
relieving insurance companies from complying with the re- 
quirements of other licensing statutes.'§ 

Sections 35-105 and 47-1806 provide only that insurance 
companies’ payment of a certain sum as faxes shall be in 
lieu of other taxes. However. this provision has no relevance 
to the applicability of $ 26-601 to insurance companies. since 
§$26-601 is nor a tax statute. It is a licensing and regulatory 
statute. as the District Court itself correctly noted.'? and 
as has been expressly held in /ndian Lake Estates, Inc. v. 
Ten Individual Defendants, 121 U.S. App. D.C. 305. 311. 
350 F.2d 435. 441 (1965). 

Of course. if insurance companies were excused from 
compliance with Section 26-601 by either of the sections 
cited by the District Court there would have been no need 
to have amended Section 26-610 in 1963 to provide that 
exemption. At no point during the course of the adoption 
of that amendment did any witness for the insurance com- 
panies or any member of Congress refer to any existing 
exemption provided by $35-105 or 847-1806—for the sim- 
ple reason that it did not and does not exist. 


'7Memorandum Paragraph 57, Appendix 24 (emphasis added). 


15 Appellant is not aware of any provision in any other place in 
the Code providing for a general exemption for life insurance com- 
panies from the requirements of other licensing statutes, although, of 
course, §26-610 exempts them from the operation of §26-601 after 
December 5, 1963. No doubt the absence of any provision such as 
the District Court states exists in the Code was the reason the life 
insurance companies sought the specific amendment to § 26-610. 


'9Memorandum Paragraph 58, Appendix 24. 
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The District Court’s resort to legislative history was 
improper and its conclusions drawn therefrom 
incorrect. 


The third strand of the District Court’s ruling is a belief. 
derived from an examination of the legislative history of 
Section 26-601, that Section 26-601 does not apply to large 
loans made by “‘institutions.”” This resort to legislative his- 
tory was improper: and the conclusions drawn by the District 
Court were incorrect. 


One of the most fundamental canons of statutory con- 
struction is that a court should not resort to legislative his- 
tory to change the plain meaning of a statute when the 
words of the statute are clear and unambiguous. As this 
Court has only recently reminded us. “in interpreting the 
language of a statute the presumption that it means what it 
says must be given effect. absent patent conflict or ambi- 
guity.” Statesville v. AEC, D.C. Cir. No. 21.700, Decem- 
ber 5, 1969, slip op. at 22. It is clear that, as written, Sec- 
tion 26-601 applies to all who engage in the described busi- 
ness, except as they are exempted by inclusion in the speci- 
fic terms of Section 26-610. There is. therefore. no ambi- 
guity either in Section 26-601 or in Section 26-610 that 
permits resort to legislative history. 


In any event, Congressional intent, if relevant, has already 
been determined by this Court. In Hartman vy, Lubar, 77 
U.S. App. D.C. 95, 133 F.2d 44 (1942), and its progeny, it 
has held that Congress did intend Section 26-601 to apply 
to large loans, as well as to small ones, made by all persons, 
without limitation, except as specifically provided by Sec- 
tion 26-610. This Court's long standing view of the legisla- 
tive intent, of course, cannot be overturned by a lower 
court and should not be overturned even by this Court, 
Toolson y. New York Yankees, 346 U.S. 356 (1953); 
United States v. Shubert, 348 U.S. 222 (1955). As the 
Supreme Court has said of its own statutory interpretations: 

“It is cnough to say that if the Elgin case were be- 
fore us as a case of first impression, its doctrine 


might not now be approved. But we do not write 
on a clean slate. What the Court has written before 
is but one of a series of events. which convinces us 
that its overruling or modification should be left to 
Congress. As the Court held on our last decision 
day. when the questions are of statutory construc- 
tion. not of constitutional import. Congress can rec- 
tify our mistake. if such it was. or change its policy 
at any time. and in these circumstances reversal is 
not readily to be made.” 

United States v. South Buffalo Ry. Co.. 333 U.S. 771. 774 

75 (1948). 


The District Court relied in part for a determination of 
the intent of Congress in 1913. when Section 26-601 was 
enacted. on statements of Congressman McMillan in 
1963.7° Obviously. however. reliance on Mr. McMillan’s 
views is improper in view of the fundamental canon that 
statements after the enactment of legislation—in this case 
50 years after the fact—are irrelevant in determining the in- 
tent of Congress at the time the Act was passed. “[T]he 
views of one Congress as to the construction of a statute 
adopted many years before by another Congress have ‘very 
little. if any significance.” United States v. Southwestern 
Cable Co.. 392 U.S. 157. 170 (1968): United States v. 
Price, 361 U.S. 304. 313 (1960); Waterman Steamship Corp. 
v. United States, 341 U.S. 252, 268-69 (1965): Homezell 
Chambers v. United States, 306 F. Supp. 317 (B.D. Va. 
1969). In fact, there is nothing in the contemporaneous leg- 
islative history of the Act to indicate that Congress intended 
any lender to be exempted from Section 26-601 unless the 
lender were specifically exempted by Section 26-610.?! 


2°Memorandum Paragraph 2%, Appendix 12-13. 


2"In Paragraph 59 of the Mernorandum (Appendix 25), the District 
Court relied on a 1912 Senate Report as demonstrating “very clearly 
that Congress did not intend to regulate the Icgitimate business of 
moncy lending by ‘national banks, trust companies, and similar insti- 
tutions.” (Emphasis supplicd.)” From this, the Court concluded that 
“it is obvious... that the Committee had no intention of subjecting 
institutional lenders, regulated by other Acts of Congress, including 
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More relevant as an aid to statutory construction, if any 
is needed, than statements about the intent of a Congress 
50 years before is that recent Congresses have known and 
have approved—or at least acquiesced in—the decisions of 
this Court that Section 26-601 applies to large loans by 
whomever made, unless the lender is specifically exempted 
by Section 26-610. 


In 1960, Congress added an exemption to Section 26-610 
for small business investment companies. It did so because 
it knew that Section 26-601 applies to all lenders, except as 
specifically exempted by Section 26-610, and because it 
wished to exempt small business investment companies from 
the Act. Discussing the reasons for that exemption, the 
House Committee on Banking and Currency said: 

“Although it ([$26-601 et seq.] was obviously not 
intended to apply to SBIC’s, it does apply to them 
literally and constitutes an obstacle to effective oper- 
ations of SBIC’s in the District of Columbia. The 
bill grants the same exemption for SBIC’s that is 
now written into the law for commercial banks, sav- 
ngs banks, savings and loan associations, and real 
gstate brokers.”*?2 

In 1962, in hearings on the bill which was a predecessor 
of the 1963 amendment to Section 26-610 which added a 
prospective exemption for loans made by the life insurance 
companies, Congress was again made aware of the fact that 
Section 26-601 applies to all who make the described loans 
life insurance companies, to this law...” Actually, however, the 
language cited by the Court is not that of the Committee, but of a 
witness before the Committee (Commissioner Macfarland) testifying 
as to the need for a regulatory statute, not the intent of the bill 
under consideration, Additionally, it is obvious from the context that 
the phrase used by Mr. Macfarland was simply a short-hand expression 
to cover the other categories of lenders specifically exempted by §26- 
610, and was not an expression of any catch-all exemption. See S. 
Rep. No. 467, 62d Cong., 2d Sess. 2 (1912). 

22H. Rep. No. 1608, 86th Cong., 2d Sess. (1960) 8 (emphasis 
added). 
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and are not exempted by Section 26-610. George Brady, 

Chairman of the Legislative Committee, Mortgage Bankers 

Association of Metropolitan Washington. testified that: 
“A few years ago the General Counsel for a major- 
ity of life insurance companies, then making mort- 
gage loans in the District. decided that. as a result of 
court decisions and the omission of insurance com- 
panies from those lending institutions exempted 
from the so-called loan shark law. they should not 
lend money in the District of Columbia at rates in 
excess of 6 percent.”?3 


x * * 


“(Section 26-601] ... prohibits the lending of 
money in the District at an interest rate greater than 
6% unless the lender complies with the licensing and 
other provisions of that law.”*?4 


xe 


“The purpose of H.R. 9441 [the predecessor in the 
87th Congress of H.R. 3191, which was enacted in 
the 88th Congress] is to remove a barrier that now 
prevents the free flow of money into the District of 
Columbia for investment in mortgage loans on real 
estate.” 5 
It is evident, therefore, that Congress has known (1) that 
Section 26-601 has been read as applying to large loans by 
whomever made and (2) that the only exceptions are the 
exemptions specifically listed in Section 26-610. Accord- 
ingly. it acted on two occasions to add two specific 


23 Hearings on H.R. 9441 (87th Cong.) before Subcommittee No. 2 
of the House District of Columbia Committec, May 1, 1962 (unpub- 
lished transcript on file at U.S. Archives) p. 3. (Emphasis added.) 
H.R. 944] was not enacted, but was reintroduced in the 88th Cong. 
as H.R. 3191, which was enacted December 5, 1963, as P.L. 88-191. 


241d. at p. 4. 
251d. at p. 3 (emphasis added). 
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Brernnnon: to Section 26-610. The fact that it felt it neces- 
sary to amend Section 26-610 to provide two specific 
exemptions and has never changed this court’s interpreta- 
tion of Sections 26-601 and 26-610 demonstrates that it 
approved, or at least acquiesced in, that interpretation, as 
well as f the same interpretation of the District of Colum- 
bia Commissioners stated in the Regulations. It is settled 
that: 
The long time failure of Congress to alter the Act 
After it had been judicially construed, and the enact- 
‘nent by Congress of legislation which implicitly re- 
$ognizes the judicial construction as effective, is per- 
suasive of legislative recognition that the judicial 
construction is the correct one. This is the more so 
where . . . [the construction] has brought forth 
sharply conflicting views both on the Court and in 
Congress, and where after the matter has been fully 
brought to the attention of the public and the Con- 
gress, the latter has not seen fit to change the 
statute.” 
Apex Hosiery Co. v. Leader, 310 U.S. 469. 488-89 (1940). 
See also, Reed v. The Yaka, 373 U.S. 410, 414 (1963): 
Norwegian Nitrogen Co. v. United States, 288 U.S. 294. 
313 (1933): Costanzo vy. Tillinghast. 287 U.S. 341, 345 
(1932); National Association of Theatre Owners v. FCC, 
136 U.S: App. D.C. 352, 420 F.2d 194, 202 (1969). cert. 
denied, 397 U.S. 922 (1970): Thompson v. Clifford, 132 
U.S. App. D.C. 351, 408 F.2d 154, 162-166 (1968). 
Indeed, if Congress had interpreted Section 26-610 in the 
same way as the District Court did, it would not have acted 
in 1960 and 1963 to add exemptions. Rather, as Congress 
itself said of the 1963 amendment relating to life insurance 
companies: “The purpose of this bill [H.R. 3191] is to 
exempt life insurance companies from the provisions of an 
Act regulating moneylending.””*° 


265. Rep. No. 650, 88th Cong. Ist Sess. (1963) 1 (emphasis added). 
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And the 1963 amendment itself confirms Congress’ belief 
that life insurance companies are not exempt from Section 
26-601 except as specifically exempted by Section 26-610. 
Section 26-610(b). added in 1963 with the amendment add- 
ing an exemption for life insurance companies, provides that 
“any person or any legal entity exempted from [Section 26- 
601 by Section 26-610(a)] .. . which fails to appoint and 
maintain at all times in the District of Columbia [a] resi- 
dent agent shall not. while such failure continues, be entitled 
to the exemption provided by [Section 26-610(a)].” Such 
a sanction. of course. would be meaningless if the entities 
had some exemption other than that specifically provided 
by Section 26-610(a)! Congress has. in effect. confirmed 
that there is no such other exemption. 


Section 26-610 is a precise delimitation of the organiza- 
tions which are exempted from Section 26-601, and Con- 
gress On two recent occasions has demonstrated its recogni- 
tion of this fact by making specific additions to that Sec- 
tion to exempt particular types of organizations. But the 


District Court ruled that life insurance companies—and other 
“institutional” lenders—have always been exempt from 
Section 26-601, even though they were not listed in Section 
26-610. By its ruling, the District Court purported to add a 
category of exempted lenders to those which Congress had 
specified. and in so doing ignored both the statutory langu- 
age and the principle succinctly expressed in the maxim 
expressio unius est exclusio alterius. 


C. SUMMARY 


Section 26-601 requires that all persons engaging in the 
business of loaning money as there described have a license 
to do so, unless they are specifically exempted. Life insur- 
ance companies engage in that business, as it is defined by 
the Regulations and the cases. There is no authority in law 
or logic for a ruling that because a life insurance company 
engages in the insurance business it does not engage also in 
the lending business. On the contrary, insurance companies 
are as much engaged in the business of loaning money as 
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that term is defined by the Regulations and cases as they 
are engaged in the business of selling and writing policies. 


Contk:ry to the District Court’s statement. there is no 
provision in Title 35 of the District of Columbia Code 
which conflicts with or exempts life insurance companies 
from regulation by Section 26-601. This position suffers 
from the same logical deficiency as the first: simply because 
life insurance companies are regulated for one purpose by 
one title, does not mean they are exempt from regulation 
for other purposes by other sections. Section 26-601 and 
Title 3#do not overlap or contradict each other. Rather 
they dove-tail, each regulating different aspects of an insur- 
ance company’s business. 


Finalty, although Congress listed with specificity those it 
desired to exempt from $26-601, the District Court added 
a category to that list. And it violated the clear words of 
$26-601 and $26-610 by improperly resorting to legislative 
history “nd erroneously interpreting that history. There is 
no basis in law or policy for singling out life insurance com- 
panies for special treatment; like others who engage in the 
business of lending money, they are subject to regulation 
under §26-601. As this Court has only recently observed in 
a closely similar case: “remedial legislation of a regulatory 
nature is to be given a liberal construction . . .. [a]nd, cor- 
respondingly, exceptions to a remedial statute must be 
narrowly construed.” Jordan y. Acacia Mutual Life Ins. Co.. 
133 U.S. App. D.C. 224, 409 F.2d 1141, 1145 (1969). By 
stretching to avoid including life insurance companies with- 
in the terms of Section 26-601, the District Court violated 
this salutary principle. 


IN MAKING THE LOAN AT ISSUE IN THE CLAIM OF 
HARTFORD, WALKER & DUNLOP DID NOT FALL 
WITHIN THE EXEMPTIONS OF §26-610 AND THE 
LOAN IS NOT EXEMPT FROM THE OPERATION OF 
826-610. 


The District Court ruled that the note and deed of trust 
held by Hartford were not made in violation of $26-601 on 
only one ground—that the loan transaction was exempt 
from the operation of that section by 826-610. The only 
question. therefore. is whether the loan was exempted by 
that section. 


When the loan at issue was made. $26-610 provided: 
“Nothing contained in this chapter shall be held to 
apply to the legitimate business of national banks, 
licensed bankers. trust companies. savings banks, 
building and loan associations. small business invest- 
ment companies licensed and operating under the 
Small Business Investment Act of 1958, or real estate 
brokers, as defined in sections 47-1701 to 47-1709.” 


There is no dispute that Walker & Dunlop was a licensed 
real estate broker at all relevant times. But there is also no 
dispute that at all such times it was engaged in the business 
of a mortgage banker. And, finally, there is no dispute that 
the loan at issue was made by Walker & Dunlop with its 
own money for its own account. 


The Trustee contended that the loan was made pursuant 
to the business of a mortgage banker and not as part of the 
legitimate business of a real estate broker, and that the loan, 
therefore, was not exempted from 826-601. The only ques- 
tion, therefore, is whether when Walker & Dunlop made the 
loan with its own money, for itself, it was acting as a real 
estate broker. 

Sections 47-1701 to 47-1709, referenced by Section 26- 
610, actually do not contain any definition of real estate 
broker, and a definition must be found clsewhere. It is, 
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however, elementary that a broker is simply a kind of agent: 
“The essential and basic feature underlying the relation of a 
broker to his employer is that of agency ... .” 12 Am. Jur. 
2d Brokegs $30, at 795. One acting for himself. therefore. 
as Walker*& Dunlop was when it made the loan at issue, is 
not a broker. 


In harmony with this rule is the definition of a real estate 
broker in the District of Columbia Code: Section 45-1402, 
which defines “‘real-estate broker” for the purposes of regu- 
lation and licensing under Title 45. provides that a real- 
estate broker is one “who, for another and for a fee... 
negotiates . . . a loan secured . . . by a mortgage [or] deed 
of trust... .” (Emphasis added.) See also. Wickersham v. 
Harris, 313 F.2d 468 (10th Cir. 1963) (applying Section 
45-1402): Eberman y. Mass. Bonding and Insurance Co.. 41 
A.2d 844 (D.C. Mun. App. 1945). 

The Code itself, by cross-referencing Section 26-610.?7 
establishes that the definition of real estate broker set forth 
in 845-1402 is the definition of real estate broker for the 
purposes of 826-610. The District Court, however. con- 
cluded that the governing definition of real estate broker for 
Section 26-610 was contained in Paragraph 15 of the Act 
of July 1, 1902, and further concluded that for the purpose 
of 826-610 ‘‘a ‘real estate broker’ includes one ‘who makes’ 
loans on real estate."?8 In other words. the District Court 
has ruled that anyone who makes a loan on real estate—even 
though such loan is made for himself and not for another— 
is a broker. This definition, of couse. is untenable. 

Paragraph 15 of the Act of July 1, 1902. relied upon by 
the District Court, reads as follows: 

“Par. 15. That real estate brokers or agents shall 
pay a license tax of fifty dollars per annum. Every 
person who sells, or offers for sale, as the agent for 
others, real estate, wherever located, including min- 
ing and quarry property, or who makes or negoti- 


27Sce Cross References immediately following text of §45-1401, 


28Memorandum Paragraph 71(b), Appendix 48. 
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ates loans thereon, or who rents houses, buildings, 
stores. or real estate, or who collects rents for others, 
shall be regarded as a real estate broker or agent: 
PROVIDED. That the practice of a profession in 
connection with the real estate business shall not 
eXempt any person from the requirements of this 
paragraph who would otherwise be liable here- 
under.” (Emphasis added.) 
Thus. the Act of July 1. 1902. like Section 45-1402. defines 
2 real estate broker as one who performs certain acts for 
others. The District Court. however. failed to note or to 
give effect to the “for others” language of the Act of July 
1. 1902. 

Under the District Court’s reading of Paragraph 15, any- 
one who rents his own house is a real estate broker. Addi- 
tionally. under that reading. anyone who makes a loan se- 
cured by real estate. such as a bank or an insurance com- 
pany. is a real estate broker. The effect of the District 
Court's reading of Paragraph 15 is that anyone who makes 


loans secured by real estate for his own account is exempt 
from Section 26-601. thus flatly contradicting the numer- 
ous cases previously cited holding that Section 26-601 
applies to large loans secured by real estate. 


The District Court’s reading of Paragraph 15 of the Act 
of July 1. 1902. is. therefore, clearly erroneous. However. 
if the Act of July 1. 1902. did in fact read the way the Dis- 
trict Court has read it. it would conflict with Section 
45-1402. and to the extent that the Act does conflict with 
Section 45-1402. the Act has heen repealed. Section 
45-1402 was enacted as Section 2 of the Act of August 25, 
1937, 50 Stat. 787. Section 18 of that Act repealed all 
laws or parts of laws in conflict with the Act. 

Thus, if Paragraph 15 of the Act of July 1. 1902, is 
different from Section 45-1402 by not defining a broker as 
one who acts for another, it has been repealed. The more 
reasonable position, however, is that the Act of July 1, 
1902, does not conflict with Section 45-1402; both define 
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a real estate broker as one who acts for another. Yet in 
making the loan at issue Walker & Dunlop was not acting 
for another but only for itself. The loan at issue, therefore, 
was not part of the business of a real estate broker and did 
not fall within the terms of Section 26-610. When Walker 
& Dunlop made the loan at issue. it did not possess the li- 
cense required by Section 26-601. The note and deed of 
trust, therefore, were made in violation of it and are void. 


The District Court’s exercise with respect to the meaning 
of real estate broker in Section 26-610 should be considered 
in light of this Court’s recent observation that “exceptions 
to a remedial statute must be narrowly construed.”?° 

Il 
THE TRUSTEE CAN ATTACK THE VALIDITY OF THE 
DEED6 OF TRUST HELD BY CLAIMANTS AND SET 
THEM ASIDE. 

The District Court ruled that the Trustee was “estopped” 
from attacking the validity of the deeds of trust?® held by 
Equitable, Manufacturers, and Hartford and could not set 
them aside by asserting its rights under Sections 70(c) and 
70(e) of the Bankruptcy Act, 11 U.S.C. $110(c) and (e). 
The “estoppel” found by the District Court is premised on 
an “estoppel” of Parkwood and Adams, the debtor corpora- 
tions to the rights of which the Trustee succeeded. The fact 
that Parkwood and Adams would not have been estopped 
will be established in succeeding sections. But even if Park- 
wood and Adams would have been estopped. this estoppel 
is irrelevant to the Trustee in the exercise of its rights under 
Sections 70(c) and 70(e). And Section 70(c) does permit 
the Trustee to set aside the void deeds of trust of all three 
claimants; in addition, Section 70(e) permits the Trustee to 
set aside Equitable’s deed of trust. 

29 Jordan v, Acacia Mutual Life Ins, Co., 133 U.S. App. D.C. 224, 
409 F.2d 1141, 1145 (1969). 


2The claims against the estate of Parkwood and Adams rest solely 
on the deeds of trust, since none of the notes secured by the deeds 
of trust was assumed by either debtor. 
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A. The Trustee can set Aside the Deeds of Trust 
Held by Claimants by Asserting the Rights 
Granted to it by Section 70(c) of the Bank- 
ruptcy Act. 


A Trustee in Reorganization under Chapter X of the 
Bankruptey Act has the same rights and duties as a trustee 
in ordinary bankruptcy. Section 102 and 187 of the Bank- 
ruptcy Act. 11 U.S.C. $8502 and 587: 6A Collier on Bank- 
ruptcy. €8.06, at 2425 (14th ed.): Avery v. Fischer, 360 
F.2d 719, 725 (5th Cir. 1966). Under Section 70(c) of the 
Bankruptcy Act. 11 U.S.C. $110(c). the Trustee possesses 
the rights of hypothetical lien creditors of the debtor.?! It 
has the status of “the ideal creditor. irreproachable and with- 
out notice. armed cap-a-pie with every right and power which 
is conferred by the law of the state upon its most favored cre- 
ditor who has acquired a lien by legal or equitable proceed- 
ings.-3* In the exercise of the rights of hypothetical lien 
creditors. of course. the Trustee is not affected by any 
estoppel attributable to the debtor. 4A Collier on Bank- 
ruptcy €70.45. at 558-59. See also. 3 Remington on Bank- 
ruptcy $1600: Fairbanks Steam Shovel Co. v. Wills, 240 U.S. 
642. 648 (1916): Earhart v. Valerius, 25 F. Supp. 754 (W.D. 
Mo. 1938). appeal dismissed, 106 F.2d 997 (8th Cir. 1939): 


3'In relevant part, Section 70(c) reads: “The trustee shall have 
as of the date of bankruptcy the rights and powers of: (1) a creditor 
who obtained a judgment against the bankrupt upon the date of bank- 
ruptcy, whether or not such a creditor exists, (2) a creditor who upon 
the date of bankruptcy obtained an execution returned unsatisfied 
against the bankrupt, whether or not such a creditor exists, and (3) 
a creditor who upon the date of bankruptcy obtaned a lien by Icgal 
or equitable proceedings upon all property, whether or not coming 
into possession or control of the court, upon which a creditor of the 
bankrupt upon a simple contract could have obtained such a lien, 
whether or not such a creditor exists.” 


321m re Waynesboro Motor Co., 60 F.2d 668, 669 (S.D. Miss. 
1932); 4A Collier on Bankruptcy, 970.49, at 595. 
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In re McDonald, 173 Fed. 99 (D. Mass. 1908). Indeed, Sec- 
tion 70(c) is designed to give the Trustee defenses which the 
Trustee might otherwise not have if it were limited to the 
defenses available to the bankrupt: 


“But such defenses [the defenses of the bankrupt] 
are often not enough. More frequently than other- 
wise, the bankrupt will be estopped to deny the vali- 
dity of his acts. obligations and transfers. If this 
A estoppel is imputed to the trustee. he may be help- 
less to avoid or set aside the results of the bankrupt’s 
chicanery. the favoritism of certain creditors. or 
other acts or transfers that are in derogation of the 
Bankruptcy Act’s paramount purpose: equality of 
distribution among all creditors. As we have seen 
elsewhere in this treatise. the trustee has been given 
extensive powers to set aside preferential or fraudu- 
lent transfers, or transfers otherwise voidable under 
applicable state or federal law where the bankmpt 
would be estopped to do so. and these powers will, 
in many cases. be ample to achieve the results de- 
sired. Where, however. the transfer. lien or encum- 
brance in question in invulnerable to assault under 
these provisions. the trustee would be sorely handi- 
capped if he were not accorded some superior status. 
attaching as of the date of bankruptcy. that would 
enable him to challenge the validity of such trans- 
actions. This then is the purpose of the second sen- 
tence of 870c. It has been justly and characteristically 
termed the ‘strong-arm clause’... 
4A Collier on Bankruptcy 470.45, at 558-59. Section 70(c) 
is particularly important in this regard because the existence 
of the bankruptcy may prevent creditors of the debtor from 
obtaining the status necessary under state law to set aside an 
invalid deed of trust and which they could have obtained if 
bankruptcy had not intervened. “Frequently it was only the 
filing of the bankruptey petition which had prevented such 
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a creditor from coming into being. yet the trustee was help- 
less.” 3 Remington on Bankruptcy $1600, at $46 (1957 ed.)?? 


There is no question that under Section 70(c). the Trustee 
is granted, as of the date the petition initiating the proceeding 
is filed, the rights and powers of a lien creditor, without 
notice. who had perfected his lien on the property of the 
debtor. irrespective of whether such a creditor actually 
exists. 4A Collier on Bankruptcy §70.49, 470.50[2], 
€70.53. Among its rights are those of a creditor who has 
attached the property. Memorandum of the District Court 
herein. Paragraph 36°: In re Seward Dredging Co., 242 
Fed. 225 (2d Cir.). cert. denied. sub nom. Sands v. Estar- 
brook. 245 U.S. 651 (1917): In re Rosenberg Iron & Metal 
Co.. 343 F.2d 527 (7th Cir.), cert. denied, sub nomine 
Dempster Bros. Inc. v. Cohn, 382 US. 878 (1965): Ameri- 
can Soda Fountain Co. v. Parsons, 32 F.2d 737 (Ist Cir. 
1929): Countryman. Cases & Materials on Debtor & Credi- 
tor 491 (1964). 


A lien creditor, of course. has the right to set aside an 
invalid deed of trust on the property. 


“The right to contest the validity of a mortgage 
... belongs not only to the mortgagor and those 
claiming under him, but also to third persons whose 
rights or interests are injuriously affected by the 
mortgage, such as junior mortgagees, or other credi- 
tors whose rights or interests are injuriously affected 
by an invalid mortgage ... .” 
59 C.J.S. Mortgages 8146, at 195-96. 

Both Maryland and the District of Columbia, of course, 
permit subsequent lien creditors to set aside invalid security 
instruments. As the Maryland Court of Appeals has recent- 
ly held: 


33See discussion of the history of the “strong-arm clause,”” 4A 
Collier on Bankruptcy, $70.47. 


34 Appendix 17. 
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“The lien of a defective mortgage is subordinate .. . 
to the claims of creditors who extended credit sub- 
sequent to the date of the mortgage. without actual 
knowledge of the existence of the mortgage.” 
Pagenhardt v. Walsh, 250 Md. 333, 243 A.2d 494. 498 
(1968). And Groh v. Cohen, 158 Md. 638. 645, 149 Ad. 
459 (1930), held that “invalid mortgages must yield priority 
to the specific liens of attachment. . . .”3* To the same 
effect is the law of the District. See District of Columbia 
Code 845-501. $45-601, and §15-102: Osin v. Johnson, 100 
U.S. App. D.C. 230, 243 F.2d 653 (1957): Munsey Trust 
Co. v. Alexander, Inc.. 59 App. D.C. 369. 42 F.2d 604 
(1930): Hitz v. National Metropolitan Bank, 111 U.S. 722. 
728 (1384): Ohio Nat. Bank y. Berlin, 26 App. D.C. 218. 
227 (1905): Atlas Portland Cement Co. v. Fox. 49 App. 
D.C. 292. 265 Fed. 444 (1920): Admiral Company y. 
Thomas. 106 U.S. App. D.C. 266. 271 F.2d 849 (1959). 


These incontestable principles were not disputed by the 
Districg Court. which gave absolutely no explanation for its 
failure to comply with Section 70(c) except the bald state- 
ment that “no creditor in any of the three classes had any 
right to attack the validity of the deed of trust or notes at 
the time the petition initiating this Chapter X proceeding 
was filed.”3° The District Court did not explain or elabor- 
ate upon this statement. But if it was intended to mean that 
there were no actual lien creditors of the debtor. it is legally 
irrelevant. It is one of the most fundamental principles of 
bankruptcy law that the applicability of Section 70(c) does 
not depend on the existence of any actual creditor of any 


35 See also. ¢.g.. Cockev ¥, Milne, 16 Md. 200, 207 (1860) (judg- 
ment creditor): Pleasanton v. Johnson, 91 Md. 673, 47 Atl. 1025 
(1900) (attachment): Title Guaranty & Trust Co. v. Wheatfield, 123 
Md. 458, 91 Atl. 757 (1914) (subsequent mortgagee): /n re Shapiro, 
34 F. Supp. 737, 739 (D. Md. 1940). aff'd. sub nom. Schumacher & 
Seiler, Inc. v. Sandler, 118 F.2d 348 (4th Cir. 1941); Baltimore High 
Grade Brick Co, v. Amos, 95 Md. 571, 52 Atl. 582, 53 Atl. 148 
(1902): Nelson y. Hagerstown Bank, 27 Md. 51, 74 (1867), Davis ¥. 
Harlow, 130 Md. 165, 100 Atl. 102 (1917). 


3®Memorandum Paragraph 48, Appendix 20. 


36 


kind: Section 70(c) confers the status of a hypothetical lien 
creditor on the trustee regardless of whether such a creditor 
actually exists. 4A Collier on Bankruptcy q70.50[2]; 3 
Remington on Bankruptcy $1600.5. 


For these reasons, it is evident that, asserting its rights 
under Section 70(c) of the Bankruptcy Act, the Trustee 
can set aside the void deeds of trust held by the three 
claimants. 


B. The Trustee Can Set Aside the Deed of Trust 
Held by Equitable by Asserting the Rights 
Granted to it by Section 70(e) of the Bank- 
ruptcy Act. 


Section 70(e) of the Bankruptcy Act (11 U.S.C. §110 
(e)) provides in relevant part that: 


“(1) A transfer made or suffered or obligation 
incurred by a debtor . . . which, under any Federal 


or State law applicable thereto, is fraudulent as 

against or voidable for any other reason by any 
creditor of the debtor, having a claim provable under 
this Act, shall be null and void as aginst the trustee 
of such debtor.” 


Under this Section, therefore, the Trustee can assert the 
rights of any existing creditor who could set aside the deed 
of trust held by Equitable. Such a creditor exists; Potomac 
Cooperators, Inc. holds a second deed of trust on the same 
property as the Equitable first deed of trust and has filed 
a proof of claim in this proceeding on the basis of that 
deed of trust. For all the reasons discussed in the preceding 
section, Potomac Cooperators, claiming a lien on the prop- 
erty junior to the Equitable lien, could set aside the invalid 
deed of trust held by Equitable. The Trustee itself, there- 
fore, may void the deed of trust, under Section 70(c). 
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C. Additionally, the Trustee Can Set Aside the 
Invalid Deeds of Trust by Asserting the 
Rights of the Debtors To Do So, and Neither 
the Debtors nor the Trustee Can Be Estopped. 


The District Court determined that the Trustee cannot 
attack the validity of the deed of trust because Parkwood 
and Adams (the debtors) were estopped from doing so and 
because in its exercise of its rights under Section 70(a) of 
the Bankruptcy Act, the Trustce is bound by estoppel of 
the debtors. The District Court’s refusal to permit the 
Trustee to attack the validity of the deeds of trust, however, 
is erroneous not only for failing to apply Section 70(c) 
(and, for the claim of Equitable. Section 70(e)). regardless 
of the estoppel. but also for finding an estoppel of the 
debto:s which forclosed the exercise of the Trustee’s rights 
under Section 70(a). 

The®District Court held that since Parkwood and Adams 
had not borrowed the money giving rise to the invalid deeds 
of trust and had purchased the properties subject to the 
deeds ¢ ° trust. they were estopped from setting aside the 
deeds of trust. The District Court seemed to believe that 
there was a difference of some consequence between an 
owner of the real estate who obtained the loan and received 
“actual dollars” and a grantee from the owner, for whom 
“the note and the deed of trust do not represent money 
borrowed.” *? But there is no difference. The grantee of 
the property who purchases the property subject to the 
deed cf trust and for whom the cash purchase price is 
reduced by the amount of the note receives dollars just as 
“actual” as did the original borrower, since like him, he 
receives the use of money. There is simply no difference 
between a purchaser borrowing money from a bank and 
paying the money as part of his purchase price and a second 
purchaser who pays less cash for the property, in the 
amount of the debt then on the property. In fact, the first 
purchaser may never have received any money: like the 


$ : 
*7Memorandum Paragraph 34, Appendix 16. 


second purchaser, he may have deducted the amount of 
the loan from the sale price rather than receiving dollars. 
And both the first purchaser and his grantee hold the prop- 
erty only as long as they make the required payments. The 
original borrower, who received the benefit of the loans can 
set aside a deed of trust in violation of $26-601, and the 
grantee from the borrower should be in exactly the same 
position. ** 

Parkwood and Adams—and hence the Trustee—could not 
have been estopped from setting aside the deeds of trust 
for another reason. The deeds of trust were made pursuant 
to transactions against public policy and are therefore void: 
hence. Parkwood and Adams could not be estopped “for 
the fundamental reason that estoppel cannot be set up in 
opposition to a public policy laid down by the law-making 
power.” Oliver v. Oliver, 87 U.S. App. D.C. 334, 338, 185 
F.2d 429, 433 (1950). See also, Le John Mfg. Co. v. Webb, 
95 US. App. D.C. 358, 222 F.2d 48 (1955); Noonan v. 
Gilbert, 63 App. D.C. 30, 31, 68 F.2d 775, 776 (1934).? 


38The Supreme Court so placed him in the well-reasoned case of 
Lloyd v. Scott, 4 Peters (29 U.S.) 205, 7 L. Ed. 833 (1830). The 
Court rejected the argument that the grantee should be estopped 
from attacking a usurious contract since the cash purchase price paid 
by the grantee had been reduced by the amount of the debt and 
pointed out that the original borrower (the grantor) could have set 
it aside, even though he had received the money. Like the grantor, 
the Court observed, the grantee could be expelled from the property 
if he did not pay the debt. 


39 and see further, Red Rover Copper Co. v. Industrial Commission, 
118 P.2d 1102, 1107 (Ariz. 1941); Moving Picture Machine Operators 
Local No. 236 v. Cayson, 205 So. 2d 222, 232 (Ala. 1967); Standard- 
bred Owners Association, Inc. v. Yonkers Raceway, Inc., 232 N.Y.S. 
34 346, 35 Misc. 2d 1081 (1962), aff'd., 245 N.Y.S. 2d 956, 20 A.D. 
2d 628 (1963); Whitney v. Continental Life & Accident Co., 403 P. 
34 573 (Idaho 1965); Clark v, Tinnin, 304 P.2d 947,950 (Ariz. 1956); 
City of Clifton Forge v. Virginia Western Power Co., 129 Va. 377, 
106 S.E. 400 (1921); Herkner v. Rubin, 14 P.2d 1043 (Calif. 1932); 
Board of Education v. Hall, 353 S.W. 2d 194 (Ky. 1962); 17 C.3.S. 
Contracts §§ 279, 280; 31 CJ.S. Estoppel §110(2), at 568, §151, at 
74243. 
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D. The Deeds of Trust Are Void and Cannot Be 
Enforced Even if the Debtor Corporations 
Were Estopped. 


Finally, since the deeds of trust held by claimants are 
void, they cannot be enforced, irrespective of whether Park- 
wood and Adams could have been estopped from setting 
them aside. 


This Court has emphatically and consistently held that a 
note and a deed of trust made in violation of $26-601 are 
void. In Hartman yv. Lubar, 77 U.S. App. D.C. 95. 96, 133 
F.2d 44, 45 (1942). cert. denied, 319 U.S. 767 (1943), 
Judge Miller considered the effect of a violation of §26-601 
and held: 

“The general rule is that an illegal contract made in 
violation of a statutory prohibition designed for 
police or regulatory purposes is void and confers no 
right upon the wrongdoer.* The present case comes 
under no exception to the general rule. Every con- 
sideration of public policy suggests that a contract 
made in violation of the Loan Shark Law should be 
ugenforceable.~ 

The cases relied upon by this Court indicate that it in- 
tended “void” in the true sense of the word, not as voidable. 
The first case cited in footnote 4 for the holding that a 
contract made in violation of $26-601. like other illegal 
contracts, is “void and confers no right upon the wrong- 
doer” and “shall be unenforceable” is Ewert v. Bluejacket, 
259 U.S. 129 (1922). In this case an Indian family brought 
suit to sct aside sales of land they had made to an official 
of the Federal Government. The Court of Appeals held 
that the purchases had been made in violation of statute. 
but it refused to sct aside certain of them, holding that 
some of the plaintiffs were barred by laches from bringing 
suit. The Supreme Court, however, reversed: the purchases, 
being made in violation of statute, were void and could not 
be given validity by laches. 
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Hartman y. Lubar recognized, moreover, that there were 
exceptions to the general rule that contracts which are made 
in violation of a statute are void and cited. in footnote 5, 
cases indicating there are such exceptions. One of these is 
Burck v. Tavlor. 152 U.S. 634 (1894), which held, at 649, 
that: 

*.. . asa general rule, a contract made in contraven- 
tion of a statute is void and cannot be enforced, 
and the only exception arises when, from an examin- 
ation of the statute, the courts are able to discern 
a different or a limited purpose on the part of the 
law makers.” 
To the same effect are Waskey v. Hammer, 223 U.S. 85 
(1912), and Llovd yv. Johnson, 45 App. D.C. 322, 330 
(1916), also cited by Hartman in footnote 5. Since Hart- 
man held that a violation of $26-601 “comes under no 
exception to the general rule,” it obviously found no pur- 
pose in the legislature not to void contracts in violation of 
$26-601. Instead, it held such contracts void. 


Both Royall v. Yudelevit, 106 U.S. App. D.C. 1, 268 F. 
24 577 (1959), and Indian Lake Estates, Inc. v. Ten Indi- 
vidual Defendants, 121 U.S. App. D.C. 305, 350 F.2d 435 
(1965), also held that deeds of trust made in violation of 
§26-601 are void. And in Metzler v. Edwards, 53 A.2d 42, 
44 (D.C. Mun. App. 1947), the Court, relying on Hartman 
vy, Lubar, pointed out that contracts in violation of licensing 
statutes designed to protect the public interest “are not 
merely unenforceable but void.” (Emphasis added.) 


The holding of the District of Columbia courts that con- 
tracts made in violation of §26-601 are truly void is consis- 
tent with the general rule. The rule is well summarized by 
American Jurisprudence: 

“In some cases, the word ‘void,’ as used in a statute 
is interpreted to mean voidable merely. This result 
is generally reached where the provision has been 
introduced in the statute for the benefit of particu- 
lar persons capable of protecting themselves. Fre- 
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quently, however, the word is given its natural force 
and effect, and regarded as properly applicable to 
make that to which it refers of no effect whatsoever, 
or a mere nullity, or incapable of confirmation of 
ratification, especially where. by the application of 
general rules of construction, such interpretation 
reflects the legislative intent. This connotation is 
usually attached to the word ‘void’ where it is intro- 
duced into the statute for public purposes. or to 
protect those who are incapable of protecting them- 
selves.” 50 Am. Jur. Statutes, $287. 

Specifically relevant to $ 26-601 is Cuneo y. Bornstein, 
269 Mass. 232. 168 N.E. 810 (1929). where the Court 
was presented with a violation of a statute, like $26-601, 
which was intended to prohibit unlicensed moneylending 
at excessfve rates of interest. The Court held that “void” 
was used in its technical sense, not in the sense merely of 
voidable. In language that is equally applicable to this case, 
the Court held: 


“The statute was passed as a protection to the 
borrower: it was intended to make the statute effec- 
tive and to prevent its evasion by endorsing notes 
given for such loans to third parties. It would 
afford little protection to a borrower if the notes 
gyven contrary to the statute would be valid in the 
hands of a holder in due course. In our opinion 
the word ‘void’ was used in its technical sense: the 
n&les were void at their inception, .. .° 168 N.E. 
agsll. (Emphasis added.) 


In Texarkana & Ft. S. Ry. Co. v. Bemis Lumber Co... 55 
S.W. 944 (Ark. 1900). the Court held, at 947: 


“Agcontract prohibited by the constitution or statute 
of a state, although negotiable in form. is not so in 
fact, and no innocence or ignorance on the part of 
the holder will make it enforceable. Jr is an abso- 
lute nullity. (Emphasis added.) 


And in Snoddy v, American Nat. Bank. 13 SW. 127. 128° 
(Tenn. 1890), the Court held: 
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“By the great weight of authority, notes given in 
consideration of a contract against morals, public 
policy. and public statute are void in any hands. 

* * * 

“(The] statute need not expressly declare such notes 
void. If it does so by necessary implication, it is 
sufficient.” 

Because the deeds of trust held by claimants are void, 
they are a nullity and cannot be given any effect, even if 
Parkwood and Adams were estopped.*? In any case, for 
the reasons previously discussed, Parkwood and Adams 
cannot be estopped. and the Trustee could set aside the 
deeds of trust. But even if the deeds of trust were not 
void and even if Parkwood and Adams were estopped from 
attacking them, the Trustee can exercise the rights under 
Section 70(c) of lien creditors to set them aside—and also 
the rights under Section 70(e) to set aside the deed of trust 
held by Equitable. 


IV 


THE BANKRUPTCY COURT MUST APPLY THE 
LAW AND SET ASIDE THE DEEDS OF TRUST HELD 
BY CLAIMANTS. 


In its Memorandum the District Court stated that: 


“Since a Bankruptcy Court is a court of equity it 
would be both inequitable and unconscionable to 
disallow and expunge the secured claim of [each of 


40See Cumberland Tel. & Tel. Co. v. Evansville, 127 Fed. 187, 
196-98 (D. Ind. 1904), aff'd., 143 Fed. 238 (7th Cir. 1906); /rwin v. 
Marquett, 59 N.E. 38 (Ind. 1901); Perry Savings Bank v. Fitzgerald, 
167 lowa 446, 149 N.W. 497 (1914); McCormick v. Fallier, 223 Ala. 
80, 134 So. 471, 474-75 (1931); Flagg v. Florence Discount Co., 228 
Ala. 153, 153 So. 177, 180 (1934); Eskridge v. Thomas, 91 S.E. 7 
(W.Va. 1916); Lawson v. First Nat. Bank, 102 S.W. 324 (Ky. 1907); 
Modern Finance Co. v. Holz, 29 N.E. 2d 922 (Mass. 1940). 
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the life insurance companies] and allow the estate 
to reap a windfall, to which it is not entitled, by 
releasing it from the obligation to pay a fair price 
for the real estate securing the note and giving it 
the real estate free from the lien... .7’4! 
In this jurisdiction, however, the balancing of the equities 
between a lender lending money without license under §26- 
601 and a borrower receiving the proceeds thereof has been 
established by this Court, following the mandate of Congress, 
to the contrary. It has ruled that notes and deeds of trust 
made in violation of Section 26-601 be set aside. precisely 
the result which the District Court here determined “would 
be both inequitable and unconscionable.” 42 


Also, this same result is reached daily in bankruptcy courts 
and other courts of equity throughout this nation when 
claims of secured creditors are avoided on grounds consider- 
ably less affected with the public interest than the grounds 
of avoidance proved in this case. Deeds of trust and secured 
claims have been set aside for minor recording technicalities, 
defects in form, and for a host of other reasons. #3 


The Bankruptcy Court is. of course. a court of equity. 
but it is not invested “with a vague and indefinable ‘equity.” 


3!Memorandum relating to Equitable and Manufacturers, Paragraph 
65, Appendix 28: Memorandum relating to Hartford, Paragraph 72, 
Appendix 48. 

*20f course. whenever a court holds invalid a deed of trust. whether 
made in violation of § 26-601 or for some other reason, the person 
then holding the property secured by the deed of trust is benefited, 
whether he be the initial borrower or a subsequent grantee. 


See. eg. Martin v. C rocker-Citizens National Bank, 349 F.2d 
$80 (9th Cir. 1965): In re Rosenberg Iron & Metal Co., 343 F.2d 527 
(7th Cir.), cert, denied, sub nomine Dempster Bros. Inc. vy. Cohn, 382 
U.S. 878 (1965): National Oats Co. v. Long, 219 F.2d 373 (3th Cir.), 
reh, denied, 220 F.2d 745 (1955): In re Waterbury Packing Co.. Inc., 
309 F.2d 743 (2d Cir. 1962); Jn re Marshall Engineering Co., 213 F. 
Supp. 813 (D. Me.), aff'd sub nom. Casco Bank & Trust Co. v. Modes, 
317 F.2d 924 (Ist Cir. 1963), 
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The equitable jurisdiction conferred must be exercised within 
the framework of the Act...” 6 Collier on Bankruptcy 
© 3.17,at 337. The Bankruptcy Act expressly provides in 
Section 70¢c) that the Trustee “shall have . . . the rights 
and powers of” hypothetical lien creditors, as conferred 
upon them by applicable state law, and Section 70(e) states 
that a mortgage which can be set aside by an actual credi- 
tor “shall be null and void against the trustee.” The Act 
says that the Trustee shall have these rights: it does not 
qualify these rights or in any way make the exercise of 
these rights depend on an undefined and subjective belief of 
what may seem “equitable.” 

Sections 70(c) and 70(e) are themselves the expression 
of 2 Congressional determination of what is equitable: credi- 
tors who do not hold valid claims are not to be treated in 
the same way as those who do. Where, as in this proceed- 
ing. unsecured creitors will not be paid in full, it would be 
inequitable to permit creditors holding invalid security 
instruments to prevail to the detriment of unsecured credi- 


tors holding valid claims. 


In this connection, it is worth noting that the life insur- 
ance companies making loans prior to the statutory amend- 
ment in 1963 knew precisely the risk that was involved. As 
previously discussed.*5 the hearing before the House District 
of Columbia Committee leading up to the 1963 amendment 
to $26-610 revealed that prior to that amendment most life 
insurance companies had ceased lending money in the Dis- 
trict at over six percent interest because of $26-601 and 
because they were not then included within the exemptions 
of 26-610. It is not “inequitable” and certainly not 
“unconscionable” that those life insurance companies who 


See In re Martin Custom Made Tires Corporation, 108 F.2d 172 
(2d Cir. 1939); In re Marshall Engineering Co., 213 F. Supp. 813, 816 
(D. Me.), aff'd sub nom. Casco Bank & Trust Co. v. Modes, 317 F. 
2d 924 (Ist Cir. 1963). 


45 Supra, p. 24. 
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failed to heed the requirements of law should bear the con- 
sequences. 


Vv 


THE DISTRICT JUDGE ERRED IN RULING THAT 
DISTRICT OF COLUMBIA LAW DID NOT APPLY 
TO THE LOANS MADE BY MANUFACTURERS. 


Although each of the three claimants involved in these 
consolidated appeals sought to persuade the District Judge 
that District of Columbia law did not apply to their loans. 
the Judge in effect rejected that argument with respect to 
the claims of Equitable and Hartford. and accepted it only 
for the Ss of Manufacturers. Even this ruling, however, 
made without discussion or elaboration. is erroneous. 


The only difference between the loans held by Manufac- 
turers and those held by Equitable and Hartford is that 
Manufacturers is not a District of Columbia firm, while the 
lenders on the loans held by Equitable and Hartford (Acacia 
Mutual Life Insurance Company and Walker & Dunlop, 
respectively) are District firms. The difference, however, is 
legally irrflevant. for Manufacturers was engaged in the lend- 
ing business in the District by virtue of the fact that its 
loans were made, serviced. and collected for it by a District 
firm which acted as its agent and by virtue of its own actions 
in the District. 

The fact that the land securing the loan is in Maryland 
is also legally irrelevant. Section 26-601. as interpreted by 
the courts and as refined by the Commissioners’ Regulations. 
specifically provides that it shall be applicable to trans- 
actions, such as those giving rise to Manufacturers’ claim. 
essential parts of which are performed in the District, even 
if the transactions also have contacts with another juris- 
diction. 

Section 26-601 provides that “it shall be unlawful and 
illegal to engage in the District of Columbia™ in the business 
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there described. The Regulations define engaging in the 
regulated business in the District of Columbia as: 

“the holding out in the District of Columbia, by the 
maintenance of a place of business in the District 
of Columbia or in any other manner, that a loan or 
loans or money may be effected by or through the 
person so holding out. plus the performance in the 
District of Columbia by such person of one or more 
acts which result in the making or in the collection 
of a loan of money.” *° 


The undisputed facts of record show that Manufacturers 
was within the criteria laid down by the Regulations and 
was engaged in the regulated business in the District in 1960 
and 1961, when the loans at issue were made. 


The first element of the definition of engaging in the 
business is that the lender in any manner hold out in the 
District that it will make a loan. Manufacturers so held out 
by virtue of its arrangement with H.G. Smithy Co., a firm 
which in 1960-1961 had its only office in the District of 
Columbia” and through which Manufacturers made the two 
loans at issue. 


Smithy Co. became Manufacturers’ exclusive mortgage 
loan correspondent for the Washington Metropolitan area 
by an agreement dated August 18, 1960%* (before the first 
loan was made). By this agreement, Smithy Co. agreed to 
“actively solicit and procure applications for loans” for 
Manufacturers’ review.*? After August 18, 1960, Smithy 


*6Paragraph I(i). As previously noted, these Regulations have the 
same legal force as the Statute itself. 


*7Deposition of Russell E. Pelot, June 13, 1968 (hereinafter 
“depo.”) p. 15, p. 28 (Appendix 267, 280). 

48This agreement is attached to Manufacturers’ Answers to Interro- 
gatories Served May 27, 1968 (hercinafter Answers to Interrogatories 
II) and is set out beginning at Appendix 122; depo. p. 18 (Appendix 
270). 


49Paragraph 1 (Appendix 122). 
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Co. spread the word that it was Manufacturers’ correspond- 
ent, and people in the trade knew that if they wanted to 
obtain a loan from Manufacturers, they should approach 
Smithy Co. And, on the other side of the coin, Manu- 
facturers told persons in this area who wanted to obtain a 
loan frof it to apply through Smithy Co.*' The parties 
characterized their relationship in their Agreement of Au- 
gust 18, 1960, which stated that it applied to all loans 
“sold to or made for the Company /Manufacturers] by the 
correspondent [Smithy Co.]. (Paragraph 12: emphasis 
added.) Thus, as they themselves stated, Smithy Co. was 
ina posifion to make loans for Manufacturers. 


It seems, therefore, indisputable that Manufacturers fell 
within the first strand of the criterion of doing business in 
the Distrfct laid down in the Commissioners’ Regulations. 
Through Smithy Co.. Manufacturers was holding out in the 
District at the time the loans at issue were made that it 
would make loans. Smithy Co.. of course. had similar 
arrangements with other companies, but that does not alter 
the fact that it was contractually bound to find loans for 
Manufacturers to make and that it was known to be the 
vehicle for loans to be made by Manufacturers in this area. 

In addstion to holding out in the District through Smithy 
Co., Manutacturers performed various acts in the District 
essential to the making and collection of loans. These 
actions were taken in the District both by Manufacturers 
itself and by Smithy Co., acting as Manufacturers’ agent. 

By thw agreement with Manufacturers dated August 18 
1960, Smithy Co. was bound to do more than solicit loans 
for Manufacturers to make. It was obligated after Manufac- 
turers accepted a loan application, inter alia, to provide the 
loan papers: to collect all payments due on a loan: to see 
to it that during the existence of a loan that the property 


Depo, pp. 17-18, $5-56 (Appendix 269-270, 307-3 308). 
'Depo. p. 56 (Appendix 308), 
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securing it was sufficiently insured: to see to it that insur- 
ance and tax charges were paid promptly when due, and to 
collect such charges from the borrower: and to notify 
borrowers of and collect from them any increased charges, 
such as taxes. All funds collected by Smithy Co. for Manu- 
facturers were to be “considered and handled as trust 
funds.” 5? In the event of a loan default, if Manufacturers 
did not elect to do so. Smithy Co. was obligated to “con- 
duct such proceedings as [Manufacturers] may direct in 
order to acquire title to the mortgaged premises in the name 
of [Manufacturers] .” 


With respect to the particular loans at issue, Smithy Co. 
“dealt with the applicant for the loan and the increase” 
and negotiated the terms of the loans with ae borrower 
it appraised the property securing the loans ; it drew up 
some of the papers necessary for execution of the loans** 
jt sent written settlement instructions to the title Rommeye 
and it apparently attended the settlement to make certain 
the transaction ompied with the terms of the loan set by 
Manufacturers. %* 


52Paragraph 9 of the Agreement of August 18, 1960 (Appendix 
126). 


53Paragraph 16 (Appendix 128). 


$4 Answers to Interrogatories served May 8, 1968 (hereinafter 


Answers to Interrogatories I), Nos. 7-10 (Appendix 94-96) depo. p. 
39 (Appendix 291). 


55See Claimant’s Exhibits 1 and 2 to Pelot deposition (Appendix 
318-329). 


56Depo. p. 26 (Appendix 278). 


57Depo. p. 26 (Appendix 278); Answers to Interrogatorics I, Nos. 
7-10 (Appendix 94-96). 


58Depo. pp. 58-59, 61, 63 (Appendix 310-311, 313, 315). 
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After the loan was co dS 
construction progress 59. requested 
ufacturers °°. received the 
forwarded them to the borrower, ®& 

protect Manufacturers, legal questions 
and security instruments with attorney 
secured title insurance for Manufactur 
July 20, 1961, Manufacture 
into” the amount of fire in 
the loan and “to secure 
Significantly, moreover, 


nsummate 


checks from 


surance on 


ee 
“Letters from HG. Smithy Co. to 
Answers to Interrogatories II, dated: 


June 16, 196] March 6, 196] 
April 21, 196] February 20. 196] 
April 5, 1961 January 26, 196] 
March 22, 196] January 11, 196] 
(Appendix 234.246) 

Ibid. 

*' Letters from Manufacture 
to Interrogatories II. dated: 
June 26, 196] March 9, 196] 
April 245 1961 February 22, 196] 
April 7, 1961 January 30, 196] 
March 24, 1961 January 13, 196] 
(Appendix 218-233) 

®2Depo. P. 28 (Appendix 280), 

Ndix 311-312): Ie 
to Interrogatories I, from Smithy Co. to 
1961, September 6, 1960: July 27, 


ck Depo. pp. 59-60 (Appe 


disburse 


additional] insuran 
Smithy Co, adv 


TS to Smithy Co, 


Manufacturers, 
1961 (Appendix 


mithy Co, reviewed 
ments from Man- 
Manufacturers ®! and 
It also Teviewed, to 
relating to the loans 
$ in the District and 


ers. By letter of 
TS Tequested Smithy Co. to 


look 
Property securing 
ce” if necessary, 
ised owners of the 


the 


Manufacturers. attached to 


December 23, 1960 
December 9, 1960 

November 29, 1960 
November 2], 1960 


attached to Answers 


December 27, 1960 
December 12, 1960 
December 1, 1960 

November 23. 1960 


Uers attached to Answers 
December 19, 
216, 217, 204), 


*4 Letters, attached to Answers to Interrogatories I, viz: 


Manufacturers to Smithy Co,, 
Manufacturers to Smithy Co,, December $ 
Smithy Co. to Manufacturers, Decembe 
1961; February 6, 1961; February 28. 
March 3Q, 1961; April 13, 1961: May 1,1 
(Appendix 204.9] 1). 


August 25, 


t 20, 1960: January 1 
1961: M, 


1960 (Appendix 212): 
- 1960 (Appendix 214); 
0. 
arch 16, 1961: 
961; July 27, 196] 
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property securing the loans of the amount due on the loans, 
billed them for such amounts, collected loan payments by 
checks payable to it. deposited the checks in a custodian 
account in a District bank. and transmitted to Manufacturers 
the amounts due on the loan.* 


A partial description of Smithy Co.'s activities on behalf 
of Manufacturers can be found in a letter of November 29, 
1960. from Russell E. Pelot. Vice President of Smithy Co., 
to T. R. Lamon. Mortgage Superintendent of Manufac- 
turers. Referring to Pend-Maple’s application for the 
second loan. Pelot related the steps to be taken by Smithy 
Co. for Manufacturers: 


“You will recall that you and I discussed this by 
long distance phone, and you directed me to send 
the enclosed application. All other papers in your 
file will remain the same, such as the financial state- 
ments, plot plan, et cetera. However, the increase 
on this loan will be handled by Mr. Groves [Secre- 
tary-Treasurer of Smithy Co.] who will accomplish 
this by having a new Note and Deed of Trust exe- 
cuted by the borrowers for the amount of the 
increase. The new Trust and the existing Trust now 
on record and in your possession will be consolidated 
by an instrument and will have the effect of being 


651 etters, attached to Answers to Interrogatories II, viz: 


Smithy Co. to Manufacturers, February 6, 1961; 

Smith Co. to Pend-Maple, Inc., February 28, 1961; 

Smithy Co. to William Cohen, August 21, 1961; 

Smithy Co. to Manufacturers, August 21, 1961 (Appendix 199- 
202). 


Rental Statements dated March 25, 1963, July 22, 1963, Decem- 
ber 23, 1963, February 24, 1964, July 22, 1964, November 20, 
1964, February 19, 1965, and September 27, 1965, attached as 
Exhibits II A through II H to the Affidavit of Henry E. Foulds 
of July 23, 1968, and checks of Parkwood of October 14, 1965, 
December 9, 1965, January 10, 1966, and February 7, 1966, 
attached as Exhibit III to such Affidavit. (Appendix 374-385 ) 


6 attached to Answers to Interrogatories II (Appendix 185). 
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one Trust and Note. This method has been used by 
The@District Title Company in other cases on The 
Travelers loans, and of course, the policy of title 
will be endorsed to insure you of having a First 
Trust on the entire amount.”” [Emphasis added.] 


All these actions of Smithy Co., of course, were taken 
or originated in its District of Columbia (its only office). 
All these actions were taken under the control and direction 
of Manufacturers, pursuant to the authority granted by the 
Agreement of August 18, 1960, and on behalf of Manufac- 
turers. It is evident, therefore, that Smithy Co. was Manu- 
facturers’ agent in the District of Columbia for the 
performance of a large number of transactions essential in 
the making, servicing, and collecting of the loans. See e.g.. 
Carroll Electric Co. v. Freed-Eisemann Radio Corp.. 60 App. 
D.C. 228, 50 F.2d 993 (1931): McCord y. Ill. Nat. Fire Ins. 
Co., 94 N.E. 1053 (Ind. 1911): Stevens v. Rasin Fertilizer 
Co., 87 Md# 679, 41 Atl. 116 (1898). The actions of its 
agent, of course. are the actions of Manufacturers: since 
these actions constituted engaging in the regulated business 
in the District, Manufacturers was so engaged. 


In addition to these activities taken on its behalf by 
Smithy Co., Manufacturers itself acted in the District to 
make loans.” Most significantly. beginning in 1959. officials 
of Manufacturers came to the District to select a correspond- 
ent here through which it would be able to make loans and 
discussed the matter with Smithy Co.°? As a result of these 
discussions, Manufacturers was given the opportunity to 
make the Idins at issue. 


In additidn, Manufacturers itself acted in the District with 
respect to the loans at issue. T. R. Lamon, Mortgage Super- 
intendent of Manufacturers, reviewed aspects of the loans 


®7Depo. pp. 30-31: 10 (Appendix 282-283; 262). 
©8Sce depo. p. 18 (Appendix 270). 
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on visits to Smithy Co.°® The completion bond was received 
by Manufacturers’ office here.” Manufacturers telephoned 
and mailed its commitments to make the loans to Smithy 
Co. in the District”! and sent checks for the borrower to 
Smithy Co.” 


Manufacturers, moreover, utilized the services of addi- 
tional persons doing business in the District to make the 
loans. By the terms of the loan application of August 18, 
1960, and November 28, 1960, John Carmody (an attorney 
with offices in the District) was to examine the deeds of 
trust and notes, as well as the preliminary title examination, 
and report to Manufacturers.”> Manufacturers approved a 
District bondsman for the completion bond and made the 
disbursement checks in part payable to him.” Manufac- 
turers also approved and relied on a District architectural 
firm as construction inspector.” The Trustees on both 
deeds of trust are John J. Carmody and Russell E. Pelot.”° 


691 etters, attached to Answers to Interrogatories II, viz: 


Manufacturers to Smithy Co., July 14, 1961 (Appendix 184); 
Manufacturers to Smithy Co., January 30, 1961 (Appendix 183). 


701 etter of Henry W. Heine to Manufacturers Life Insurance Co. 
at 1612 K Street, N.W., Washington, dated October 25, 1960. This 
letter is attached to Answers to Interrogatories I (Appendix 103). 


71 Depo. p. 25 (Appendix 277); letters of Manufacturers to Smithy 
Co., attached to Answers to Interrogatories II, dated August 25, 1960, 
December 5, 1960 (Appendix 178-181). 


72See letters cited in n. 61, p. 49, supra. 

73See claimant's Exhibit 1 to Pelot depo. (Appendix 318-319). 

74Depo. p. 33 (Appendix 285); letter of Henry W. Heine to Manu- 
facturers Life Insurance Co. dated October 25, 1960, attached to 
Answers to Interrogatories I (Appendix 103). Sec letters cited in n. 
59 and n. 61, p. 49, supra. 

75Depo. p. 28 (Appendix 280); see the twelve certificates of Corn- 
ing, Moore, Elmore & Fischer, Architects, which show their offices to 
have been at 1302 18th Street, N.W., Washington. These certificates 
are attached to Answers to Interrogatories II (Appendix 162-173). 


76The deeds of trust are attached to Manufacturers’ proof of claim 
(Appendix 70, 83). 
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Mr. Carmody is a District lawyer?’: Mr. Pelot was at the 
time vice president of Smithy Co.78 The Indenture of 
June 12, 4961, refers to both men as being of Washington.7? 


It is interesting to note, moreover, that at the bottom of 
each page of the deed of trust of June 13, 1961, there isa 
geographigal description of the deed of trust—"“D.C. & 
Md.” (A>,-2endix 70-78.) Indeed. on the bottom of page 4 
of Manufacturers’ proof of claim filed herein there appear 
the mortgage account number and the inscription *‘Washing- 


” 


ton,” with Maryland in parenthesis (Appendix 67). 


Finally’ Manufacturers was authorized to conduct the life 
insurance business in the District and maintained an office 
here for that purpose. As previously discussed, it is well 
established that the life insurance business necessarily 
includes the loaning of money. Manufacturers’ authoriza- 
tion to do business in the District and its maintaining an 
office herg establish, therefore. that it was engaged in the 
District in a business one of the integral components of 
which is the business of lending money. 


The facts establish. therefore, that Smithy Co., having its 
only office in the District, made loans for Manufacturers. 
and serviggd and collected them as its agent. In addition, 
Manufactyrers itself, took actions here related to its lend- 
ing activifies and utilized other Washington businesses to 
make the loans. The steps taken in the District were essen- 7 
tial to they loans. 

By the terms of the statute and the Regulations promul- 
gated under it, therefore, Manufacturers was engaged in the 
District in the business regulated by $26-601, even if some 
other actions were taken elsewhere in the conduct of this 
lending business. 


a 
7 Depo. 20 (Appendix 272). 
*8Depo. 2 (Appendix 254). 


This indenture is attached to Manufacturers’ proof of claim 
(Appendix 79), 
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The District courts have applied Section 26-601 to per- 
sons engaged in the regulated business in the District, even 
if some aspects of the transaction are outside the District. 
In Indian Lake Estates, Inc. ¥. Ten Individual Defendants, 
121 U.S. App. D.C. 305, 350 F.2d 435 (1965), the Court 
of Appeals applied $26-601 to loans having a “nexus” with 
the District. although the record there discloses that the 
security for the loans was land in Maryland and purchase 
contracts for land in Florida and that the borrower was a 
Florida corporation. 


In Horning v. District of Columbia, 254 U.S. 135 (1920), 
the Supreme Court applied §26-601 to a lender doing busi- 
ness and even maintaining his headquarters in Virginia whose 
only contact with the District was his transportation of some 
borrowers from it to Virginia and his storage of the security 
in the District. The Supreme Court held, per Holmes, J., at 
254 U.S. 137, that: 


“If an essential part of [the business] is done [in the 
District] and a Washington office is used as a collec- 


ting center, it does not matter that care is taken to 
complete every legal transaction on the other side 
of the Potomac. We cannot suppose that it was 
intended to allow benefits so similar to those com- 
ing from business done wholly in the city to be 
derived from acts done there and yet go free.” 


The reasons for such a rule are obvious. If Section 26- 
601 did not apply to business conducted in the District 
simply because some of that business occurred outside the 
District, the statute would be so difficult to administer and 
so easy to evade as to be meaningless. Because such a result 
must be avoided, “remedial legislation of a regulatory nature 
is to be given a liberal construction.” Jordan v, Acacia 
Mutual Life Ins. Co., 133 U.S. App. D.C. 224, 409 F.2d 
1141, 1145 (1969). 
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CONCLUSION 


The Trustee requests, therefore, that this Court reverse 
the Orders of the District Judge of February 4, 1970, and 
the Orders of the Referee in Bankruptcy of March 26, 1969. 


Respectfully submitted, 


Alexander B. Hawes 


John S. Hoff 


OF COUNSEL: 

LEVA, HAWES, SYMINGTON, 
MARTIN & OPPENHEIMER 

General Counsel to the Trustee 


SAMUEL M. GREENBAUM, ESO. 
Associate Counsel to the Trustee 


July 1, 1970 
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ADDENDUM 


GOVERNMENT OF THE DISTRICT OF COLUMBIA 


REGULATIONS 


For the conduct of the business 
of loaning money. 


Promulgated Sept. 6, 1949 


COMMISSIONERS OF THE DISTRICT OF COLUMBIA 


ORDERED: 


That the following regulations for the conduct of the 
business of loaning money are hereby adopted to be effec- 
tive on and after July, 1949. 


INTRODUCTION 


The 1901 Act.' as amended, provides that the rate of 
interest in the District of Columbia upon the loan of fore- 
bearance of any money. goods or things in action shall be 
Six Dollars per One Hundred Dollars for one year, and at 
that rate for a greater or less sum or for a longer or shorter 
time; authorizes the parties to an instrument of writing to 
contract for the payment of interest on the principal 
amount thereof at any rate not exceeding eight per centum 
per annum; and that if any person or corporation shall 
contract in the District, verbally.* to pay a greater rate of 
interest than six per centum per annum, or shall contract, 
in writing to pay a greater rate than cight per centum per 
annum, the creditor shall forfeit the whole of the interest 
so contracted to be received. The 1913 Act! provides for 


"See Appendix to these regulations. 


2As used in the statute, the word “verbally” was obviously 
intended to mean “orally” and is so construed for the purpose of 
these regulations. 
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the licensing, bonding and regulation of the business of 
loaning money in the District of Columbia on security of 
any kind at a rate of interest greater than six per centum 
per annum and prohibits engaging in the District in the 
business of loaning money upon which an interest rate 
greater than six per Centum per annum is charged without 
procuring a license. The 1913 Act applies to all persons, 
except those exempted by its terms, who engage in the 
District of Columbia in the business of loaning money upon 
which a rate of interest greater than six per centum per 
annum is charged.? The several statutes above mentioned 
were intended to be read together, and they, together with 
several other statutes, incorporated in the foregoing statutes 
by reference, constitute a comprehensive code for the busi- 
ness of loaning money in the District of Columbia.3 


These regulations ahll [sic] apply to all persons, engaged 
in the District of Columbia in the business of loaning 
money, except national banks, licensed bankers, trust com- 
panies, savings banks, building and loan associations and 
licensed real estate brokers. 


SEC. L. [SIC] DEFINITIONS. For the purpose of these reg- 
ulations, and wherever appearing herein, unless otherwise 
Tequired by the context—~ 


(a) The term “1901 Act” means Secs. 1178, 1179 and 
1180 of the Act of March 3, 1901, as amended. 


(b) The term “1913 Act” means the Act of February 4, 
1913, as amended. 


(c) The words “loan of money” mean every transaction, 
whatever its form and howsoever designated, which is in 
truth the borrowing and lending of money, including every 
transaction, the substance of which is the advance, directly 
or indirectly, by a lender to a borrower, of any sum of 
money upon an absolute promise to repay, irrespective of 


3Hartman v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44, cert. den. 
319 U.S. 767, rehearing den. 320 U.S. 808. 
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whether the money advanced is the property of the lender 
or the creditor. 
o 


(d) The words “actual amount of the loan” mean the 
principal amount of money owed by a borrower at any 
given time, exclusive of interest. 


(e) The word “interest” shall include. in addition to any 
sum of money charged or paid as compensation for the use 
of money, all expenses. demands. and services of every 
character, notarial fees, recording fees, and every other fee 
and charge except: 

(1) Premiums on insurance specifically authorized by 
these regulations; PROVIDED, that. premiums on 
insurance, other than insurance specifically author- 
ized by these regulatoins, shall be included as inter- 
est if the obtaining by the borrower of such insur- 
ance is a prerequisite for the making of the loan. 
Ipsurance, all or any part of the premium or com- 
mission on which inures directly or indirectly to the 
benefit of the licensee. or to the benefit of any 
pp son having any direct or indirect interest in the 
business of such licensee, shall be deemed to have 
been required by the licensee. unless the licensee 
shall satisfy the Commissioners of the District of 
Columbia that such insurance in fact was not so 
required and that the borrower could not reason- 
ably have believed that it was required. 

Ca a loan of money the actual amount of which is 
i excess of Two Hundred Dollars. notarial fees 
authorized by law for notarization of the instru- 
ment of security and for the certificate of the licen- 
see required by Section 4(b) of these regulations, 
and the charge made by the Recorder for recording 
the instrume nt of security. 


Upon the foreclosure of the security for a loan of 
Money charges for attorney's and agent’s fees which 
do not exceed 10 per centum of the actual amount 
of, the loan found due in such foreclosure proceed- 
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ing. plus such fees and charges as are reasonable and 
necessary expenses incurred for the liquidation of 
the loan of money. 

(f) The word “person” shall include an individual, a 
firm. 2 partnership. a joint-stock company, 4 corporation, 
an association. an incorporated society, a statutory or 
common-law trust, an estate, an executor, an administrator, 
a receiver. a trustee, a conservator, 2 liquidator, a commit- 
tee. an assignee. an Officer, an employee, a principal or an 
agent. 


(g) The word “licensee” means a person to whom the 
Government of the District of Columbia has granted a Class 
A or Class B Money Lender's License. 


(h) The word “borrower” means any person whose abso- 
lute promise to repay a loan of money was effected. 


(i) The words “engaged in the business of loaning 
money” mean the holding out in the District of Columbia, 
by the maintenance of a place of business in the District of 
Columbia or in any other manner, that a loan or loans of 
money may be effected by or through the person so holding 
out, plus the performance in the District of Columbia by 
such person of one or more acts which result in the making 
or in the collection of a loan of money.* 


(j) The words “include” and ‘‘means”’, when used in 
any definition contained in these regulations, shall not be 
deemed to exclude persons or things otherwise within the 
meaning of the words defined. 


(k) The words “repossess” and “repossession” shall 
include every act, other than an act performed under 
authority of process issuing out of a court of competent 
jurisdiction, which contributes to or results in obtaining 
physical possession of tangible personal property which is 
collateral security for a loan of money for the purpose of 
liquidating in whole or in part such loan of money. 


4 Horning v. D.C., 254 U.S. 135, 65 L. ed. 185. 
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(1) “Comparable evidence” of an insurance policy means 
a statement typewritten or printed in type as large as 
brevier or &-point type, setting forth all information neces- 
sury to the exercise by the borrower of every right afforded 
him under the terms of the insurance policy. that is (1) the 
name of the insurance company and its address, (2) the 
address of its local office. if any. (3) the number of the 
policy, (4) the date and hour on which the policy takes 
effect and the date and hour on which the policy termi- 
nates, (5)ethe amount of the premium. (6) the kind or 
kinds of insurance included in the policy. (7) any limitation 
pertainingeto such insurance, (8) the provisions as to cancel- 
lation. and (9) the procedure to be followed by the bor- 
rower in the making of any claim under the policy. 


SEC. 2. LICENSE AND APPLICATION REQUIREMENTS. (A) 
(1) License Requirements: It shall be unlawful for any 
person to engage in the District of Columbia in the business 
of loaning money without first obtaining a “money lender's 

license.” * 

(2) Money Lender's License Class A. Such a license 
shall authorize the holder thereof to engage in the District 
of Columbia in the business of loaning money upon which 
a rate of interest in excess of six per centum per annum is 
charged or received. The 1913 Act fixes a license tax of 
$500 per annum for such license. 

(3) Money Lender's License Class B. Such a license 
shall authorize the holder thereof to engage in the District 
of Colum@Bia in the business of loaning money upon which 
a rate of interest of six per centum per annum or less is 
charged or received. The license fee for such a license is 
hereby fixed at $115.00 per annum. 


(B) Application requirements: (1) In addition to 
the requirgments of the 1913 Act (Sec. 26-602. D.C. Code. 
1940), each application for license shall: 
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(a) Be signed in the true and lawful name and sworn 
to. by the applicant if an individual, by every 
member of a firm or association applicant, and by 
the president or other executive officer of a corpor- 
ation application. 

In the case of a corporation applicant, there shall 
be furnished with the application a list, sworn to by 
the secretary of such corporation, stating the name 
of every person owning stock of such corporation 
together with the class and number of shares of 
stock owned by each such person and in the event 
that ten per centum or more of any class of stock 
of such applicant is owned by another corporation 
a list sworn to by the secretary of such other cor- 
poration of the names and addresses of all persons 
owning ten per centum or more of any class of 
stock of such other corporation, the names and 
addresses of the officers and directors thereof, and 
the date and place of incorporation thereof. 


(2) Bond.—Bond as required by the 1913 Act (Sec. 
26-602, D.C. Code, 1940) shall be filed with the appli- 
cation. 


(3) Business relations.—With each application for license 
there shall be filed under the oath of the applicant if an 
individual, of a member of a firm or association applicant, 
or of the secretary of a corporation applicant, a list of the 
names and addresses of every person engaged in the busi- 
ness of insurance, or in the business of loaning money, or 
in the business of dealing in new or used motor vehicles or 
other chattels which. or liens on or interest in which, are 
acceptable to the applicant as collateral security for a loan 
of money, in which business or businesses such individual 
applicant, any member of such firm or association appli- 
cant, any stock holder, officer or director of such corpora- 
tion applicant has an interest. 


(4) Other licenses and commissions. — Each applicant 
shall file with the application a list of any and all insurance 
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agents’ or brokers’ licenses, notary public commissions, or 
any otherglicenses or commissions issued by the District of 
Columbiagto engage in any business profession or calling 
held by s ich individual applicant, any member of such firm 
or associution applicant, any director or officer of such cor- 
poration zpplicant, and any employee of such applicant, 
together with the name of every such person holding such 
license or commission. 

SEC. 3. LICENSES.—(a) Every certificate of license shall 
be issued in the true and lawful name of the individual, or 
of the person or persons comprising the firm, partnership. 
voluntary association or joint-stock company, or of the cor- 
poration thereby authorized to conduct such business and 
shall contain the name under which such business will be 
conducted, the address or addresses at which such business 
is to be conducted, the period for which granted, and the 
date of issuance. Each certificate of license shall be signed 
by the Superintendent of Licenses. 

(b) It shall be unlawful for any licensee to conduct 
this business under any other name than the name stated 
in his certificate of license. Any licensee desiring to 
conduct his business under a name other than that stated 
in his certificate of license shall file with the Superintend- 
ent of Licenses, D.C., an application to change such name 
and shall surrender his certificate of license, and the said 
Superinte$dent shall issue a new certificate setting forth 
such new name, together with the statement that such 
licensee formerly conducted his business under such old 
name. ft 

(c) A licensee may conduct his business at such 
number of addresses as he may desire, but every such 
address mpst appear upon his certificate of license, and 
a duplicate certificate bearing the same information appear- 
ing on thé original shall be obtained from the Superintend- 
ent of Licenses, D.C., for each address other than the first. 

(d) Every licensee shall frame the certificate of license, 
or duplicate thereof, under glass and post it in a conspicu- 


‘ 
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ous public place in his place of business and keep the same 
available for inspection by any member of the Metropolitan 
Police Department, the Superintendent of Licenses, D.C., 
and such persons as said Superintendent or the Commis- 
sioners may designate. 


(e) No person shall be the holder, directly or indi- 
rectly, by direct ownership. stock ownership, interlocking 
directorate, or otherwise, of any interest in more than one 
class of money lender’s license at any one time. 


SEC. 4. DUTIES OF LICENSEES TO BORROWERS. — In addi- 
tion to the duties imposed upon Class A licensees by the 
1913 Act, every Class A and Class B licensee shall; 


(a) Deliver to every borrower at the time the loan of 
money is made: 


(1) A statement in writing showing in clear and distinct 
terms the actual amount of the loan, the date on 
which the loan is made, the terms of repayment of 
the loan inciuding the total number of installments 
and the amount of each such installment, and listing 
as separate items principal, interest, insurance pre- 
miums, and each other charge included in the actual 
amount of the loan. 


A copy of every writing relating to the loan and to 

the security for the loan which expresses any part 
of the obligations of the borrower to the lender or 

licensee or to any other person with respect to such 
loan and of the obligations of the lender or licensee 
or any other person to the borrower with respect 

to such loan, and, in the event any such original 
writing bears the signature of the borrower, the 
copy thereof must be in the precise form as was the 
original at the time of the signing thereof by the 

borrower. 


(b) Deliver to the borrower a complete and legible 
receipt for each payment made on account of a loan of 
money at the time such payment is made, which receipt 
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shall show the date and total amount of the payment, and 
the actual amount of the loan after receipt of said payment. 


(c) Upon payment in full of the actual amount of the 
Joan and of all lawful charges thereon. give the borrower a 
receipt showing payment in full of such loan, and within 
ten days of such payment in full endorse, over the signature 
of the ligensee. or of a member or officer thereof, the 
words “PalD IN FULL” upon the original note, and deliver 
to the bo¥rower every such original note and a release of 
the instrument of security. 

SEC. 5. INTEREST. (2) Computed on the unpaid balance. 
Interest shall be computed on the actual amount of the 
loan and shall not be charged or received at any greater 
rate than the maximum legal rate applicable to the loan of 
money. 


(b) No interest in advance. No lender or licensee shall 
charge or, receive any unaccrued interest on a loan of 
money. 

(c) Face amount of evidence of indebtedness. No 
licensee shall accept as evidence of indebtedness of a bor- 
rower, or us an instrument of security for a loan of money. 
any evidence of indebtedness. instrument of security or 
other paper writing the face amount of which is in any 
amount greater than the actual amount of the loan: PRO- 
VIDED, HOWEVER, that licensees are authorized to accept 
as evidence of indebtedness and as instruments of security 
for loans gt money paper writings the face amounts of 
which include in addition to the actual amount of the loan 
a premium on insurance specifically authorized by these 
regulations. 

SEC. 6. INSURANCE. (a) A licensee may require a bor- 
rower to pay the premium on insurance authorized by this 
section, but not otherwise. 


(b) A copy of the policy of insurance on which the 
premium is required by the licensee to be paid by the bor- 


Add. 10 


rower shall be delivered by the licensee to the borrower 
within twenty (20) days after the making of the loan. 


(c) If a loan of money be made upon the collateral 
security of household furniture and furnishings, fire and 
extended coverage insurance for a term not exceeding the 
term of the loan in an amount not exceeding the fair 
market value of such property at the time policy is issued, 
payable to licensee and borrower as their interests may 
appear, may be required by the licensee. 


(d) If a loan of money be made upon the collateral 
security of a vehicle, $50, $75 or $100 deductible collision 
and also fire and theft (or comprehensive in lieu of fire and 
theft) insurance for a term not exceeding the term of the 
loan payable to the licensee and the borrower as their inter- 
ests may appear may be required by the licensee. 


(e) If there be no collateral security for a loan of 
money a reducing form of term life insurance on the life 
of the borrower in an amount not exceeding the actual 
amount of the loan for a term not exceeding the term of 
the loan may be required by the licensee. 


(f) In no case shall life insurance be required in cases 
in which property is accepted as collateral security for a 
loan of money. 


(g) No amount of money shall be charged or received 
by the licensee as premium on any policy of insurance 
unless 


1. The evidence in writing of the loan of money 
describes each kind of insurance required by the 
licensee and states separately the term and pre- 
miums applicable thereto, and 


An insurance policy or comparable evidence thereof 
conforming to the term, description and premiums 
set forth in said evidence of indebtedness has been 
furnished to the borrower prior to the date when 
any payment under such evidence of indebtedness 
is required to be made, and 
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Prior to the date when the first payment under such 
evidence of indebtedness is required to be made, the 
licensee has furnished to the borrower an official 
receipt of the insurance company or its authorized 
representative, showing payment by the licensee to 
the insurance company on account of premium on 
the policy issued to the borrower of an amount not 
less than the amount of premium set forth in said 
evidence of indebtedness. In the case of a policy of 
insurance issued on an automatic renewal basis for 
a term less than the term of the loan, the amount 
of premium which may be included in the evidence 
of indebtedness shall not exceed the premium on 
said policy for one policy period. 


SEC. 7. REPOSSESSION. (a) By licensee only: No person. 
except a licensee or the authorized agent of a licensee 
acting under or by virtue of a right or authority contained 
in the evidence of indebtedness of. or instrument of secur- 
ity for, a loan of money made by such licensee, shall 


repossess «within the District of Columbia property which 
was accepted as collateral security for a loan of money. 

(b) No person shall repossess or seize, or participate 
in any manner in the physical repossession or seizure of 
personal property offered as collateral security for a loan 
of money without first having three sets of his fingerprints 
taken by, the Metropolitan Police Department of the 
District of Columbia, and filing the same with the Superin- 
tendent of Licenses, D.C. 

(c) Duties of licensees upon repossession. In the case 
of the repossession of property which was accepted as col- 
lateral security for a loan of money it shall be the duty 
of the licensce for whose account such property was 
repossessed: 

(1) to give not less than 4 days written notice by regis- 
tered mail to the borrower of the proposed date, 
time and place of the sale or other disposition of 
such property, and further in such notice to advise 
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the borrower of the actual amount of the loan, and 
said notice shall provide that the borrower may 
within said 4 day period redeem such property by 

paying to the licensee the actual amount of the 
loan and lawful charges as authorized by these 
regulations. 


upon failure of the borrower to redeem such prop- 
erty in accordance with the provisions of sub- 
section (1) hereof, unless such period of redemption 
be extended by the licensee, to effect the cancella- 
tion of any insurance, the premium on which has 
been paid by the borrower, upon such property, to 
ascertain the amount of unearned premium to be 
refunded by the insurance company, and to apply 
the amount of such refund to the actual amount of 
the loan and lawful charges as authorized by these 
regulations; and to accomplish or cause to be 
accomplished the sale or disposition of such prop- 
erty at a price not less than the highest current 
market value of such property at the time of sale 
or disposition; 

to apply the proceeds of such sale or disposition to 
payment of the actual amount of the loan and 
lawful charges as authorized by these regulations, to 
remit to the borrower any balance and to deliver 
to the borrower the note or other evidence of 
indebtedness of such borrower marked “PAID AND 
CANCELLED”, and a release of any evidence of 
indebtedness or instrument of security therefor, 
within not less than 10 days after such sale or dis- 
position; Provided, however, that if the price for 
which such property be sold or disposed of be less 
than the total of the actual amount of the loan, 
plus lawful charges as authorized by these regula- 
tions, the note or other evidence of indebtedness of 
the borrower shall be endorsed by the licensee 
showing the curtailment of the actual amount of 
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the loan in an amount equal to the sale or disposi- 
tion price less lawful charges as authorized by these 
regulations: 

wWehin 5 days after such sale or disposition of such 
property to deliver to the borrower a full account 
giving the date, time and place of sale. the price for 
which such property was sold or disposed of, an 
itemized statement of expenses incident to such sale 
or disposition, and the name of the person to whom 
such property was sold or transferred. and deliver 
a copy thereof to the Superintendent of Licenses. 
D.C. 


(d) Repossession of property other than property: 
offered as collateral security. Whenever within the knowl- 
edge of the licensee in the repossession of collateral secur- 
ity for a Iban of money property other than such collateral 
shall be taken it shall be the duty of the person secured by 
the instrument granting or purporting to grant authority for 
such repossession to tender delivery of such other property. 


in the same condition as it was at the time of such taking, 
to the person from whom such other property was taken, 
within 48 hours after such taking. 

(e) Repairs to repossessed property. Every licensee 
shall make all such repairs to repossessed property as will 
be compensated for by the insurance covering such prop- 
erty at the time of repossession. 

SEC. 8. REPOSSESSION REGISTER: Every licensee shall 
maintain and have available in the office or other place of 
business of such licensee at all times for inspection by the 
Superintendent of Licenses, D.C., in a separate bound regis- 
ter with non-removable pages to be provided by the licen- 
see for that purpose. a record of all repossessions made by 
or on behalf of such licensee. The licensee shall enter on 
such register: 

(a) The name and address of the person from whose 

possession property has been repossessed: 
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The default for which such repossession was made; 


The name and address of every person who partici- 
pated in such repossession; 


The date, time and place of sale or disposition of 
such repossessed property; 


The name and address of the person to whom such 
repossessed property was sold or transferred by the 
licensee; 

The amount for which such repossessed property 
was sold or disposed of by the licensee; 


A list of any and all repairs to such repossessed 
property, not compensated for by insurance, made 
or caused to be made by such licensee for the 
purpose of putting such property in saleable condi- 
tion, the itemized cost thereof, and the name and 
address of the person employed by the licensee to 
make such repairs; 


All items of expense incident to the sale or disposi- 
tion of such property; 


(i) The amount applied to the actual amount of the 
loan as refund of insurance premium or premiums; 


(j) The amount applied to the actual amount of the 
loan from the proceeds of sale or disposition of 
such property. 


(k) The amount, if any, remitted to the borrower. 


SEC. 9. REGISTER.—(a) Every licensee shall keep and 
maintain in his office or place of business a register as 
required by Sec. 4 of the 1913 Act, and every licensee shall 
enter in such register the data required by the 1913 Act to 
be entered therein, and in addition, every licensce shall 
enter in said register, with respect to each loan: 


(1) The name and address of every person to whom any 
fee or commission, by whatever name designated, 
was paid or agreed to be paid by the licensee in 
connection with such loan, and the amount of such 
fee, or commission so paid or agreed to be paid. 
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(2) A description of any property accepted as collateral 
security for the loan and in case such property be 
a motor vehicle, the manufacturers’ name, and the 
year, model and motor number thereof. 


The perils insured against, and the amount and con- 
Citions of the policy of insurance against each such 
peril, the premium on which is included in the 
amount of the loan. 


(4) ‘Fhe names and addresses of the companies issuing 
ch insurance. 


(5) The names of the brokers or agents by whom such 
surance was written. 


(6) Phe premiums charged on such insurance. 
(7) “he term of the loan. 


(b) Said register shall be kept numerically by numbers 
of loan: in the order made and each entry shall have a 
proper .olumn separating each item required to be shown 
under t-.ese regulations. The same number assigned as here- 
inbefor: required to each loan shall appear on the bor- 
rower’s payment or receipt book and shall also appear in all 
other records pertaining to the loan required to be kept by 
the licensee as hereinbefore set forth. 

(c), The register shall be a book of original entry and 
shall besmaintained from day to day as each transaction is 
entered into between the licensee and the borrower. 

SEC. 10. PENALTIES AND FORFEITURES. (A) In addi- 
tion to all other penalties and forfeitures provided by law. 
any person violating any provisions of these regulations, 
shall, ugon conviction thereof, be punished by a fine of not 
less than $25 and not greater than $200 or by imprison- 
ment for not less than five nor more than 30 days, or by 
both such fine and imprisonment in the discretion of the 
court. ? 


Add. 16 


(B.) Money lender's licenses of both Class A and 
Class B shall be subject to revocation as provided in Sec. 6 
of the 1913 Act for any violation of these regulations. 


(Appendix of relevant statutes omitted.] 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,116 


In re PARKWOOD, INC. AMERICAN SECURITY AND 
TRUST COMPANY, Trustee in Reorganization 
of Parkwood, Inc., 


Appellant, 
v. 


EQUITABLE LIFE INSURANCE COMPANY, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF OF APPELLEE, EQUITABLE LIFE 
INSURANCE COMPANY 


COUNTER-STATEMENT OF ISSUES PRESENTED 


1. Is a life insurance company in the District of Colum- 
bia, investing its surplus funds as an integral part of its 
business, required to pay a tax and obtain a license pur- 
suant to the Loan Shark Act, Title 26, Section 601. of the 
District of Columbia Code? 


2. Is the validity of a deed of trust to Maryland real 
property governed by Maryland law, and, if so, is the Loan 
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Shark Act of the District of Columbia, being a penal sta- 
tute, entitled to extra-territorial effect in Maryland under 
the Maryland law? 


> 


3. Assuming that a loan bearing interest in excess of 6% 
is in violation of the Loan Shark Act of the District of 
Columbia. is such loan and the security therefor void ab 
initio or only voidable under certain circumstances? 


4. Assuming that a loan bearing interest in excess of 6% 
is in violation of the Loan Shark Act of the District of Co- 
lumbia, is such infirmity cured when the note is reformed 
sO as to provide, inter alia, for 6% interest? 


5. Does the bankrupt, or its trustee, have standing to 
oppose a secured claim on Maryland real property as vio- 
lating the District of Columbia Loan Shark Act where the 
bankrupt is a non-resident of the District of Columbia, the 
note has been reformed to conform with the Act prior to 
the bankrupt’s purchase of the property securing the note 
and the Act has been amended to expressly exclude the 
loan secured? 


6. Did the court below in applying broad equitable 
principles to prevent unjust enrichment of and a windfall 
to the Trustee in Bankruptcy err in holding that such 
Trustee took title to the real property of the bankrupt cum 
onere; the bankrupt having purchased said property subject 
to the deed of trust and having received full credit for such 
deed of trust against the purchase price? 


SUPPLEMENTAL STATEMENT OF THE CASE 


The Equitable Life Insurance Company (hereinafter re- 
ferred to as “Equitable’’) supplements the statement of the 
case contained in the brief of appellant American Security 
and Trust Company, Trustee in Reorganization of Parkwood, 
Inc. (hereinafter referred to as ‘‘Trustee”’), as follows: 


(a) Procedural Background. At the hearing before John 
A. Bresnahan, Referee in Bankruptcy, held on June 18, 
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1968, the Trustee presented all of its evidence in support 
of its objection to the claim of Equitable. Upon the com- 
pletion of gph testimony and before offering testimony on 
behalf of its separate defenses to the Trustee’s objection, 
Equitable moved for the dismissal of the Trustee’s objec- 
tions on the grounds that taking as true all of the evidence 
presented by the Trustee the objection failed as a matter 
of law. Assuming arguendo that this Court should reverse 
the decision of the court below, Equitable would still have 
the right to present testimony in support of Equitable’s de- 
fenses which it has to the Trustee’s objection to its claim. 


(b) Factual and Legal Background. The chronology of 
events is important to a clear understanding of the equities 
of the parties and how these equities arose: 


(1) Qn December 22, 1959, Potomac Cooperators 
(hereinaftey referred to as ‘‘Potomac’’) borrowed $375.000 
from Acacia Mutual Life Insurance Company (hereinafter 
referred to as ‘“‘Acacia”) and executed a promissory note 
that evidenced said indebtedness. The promissory note 
provided fér interest at the rate of 6 1/4% per annum and 
was secured by a first deed of trust on certain real prop- 
erty in Prince George’s County, Maryland. 


(2) On March 22, 1961, Equitable. at Potomac’s re- 
quest and pursuant to its prior agreement with Potomac to 
amend the note and deed of trust, purchased the promis- 
sory note from Acacia at its full value both as to principal 
due and accrued interest. 


(3) On August 28, 1961, the said promissory note 
was amended at the request of and pursuant to an agree- 
ment with Potomac, the amendment providing for the in- 
terest rate being reduced to 6% per annum, new release 
provisions. new monthly payments and a new maturity 
date. Potomac as the maker of the note ratified, con- 
firmed an‘l fully assumed the amended note and deed of 
.trust and guaranteed and promised to pay the principal and 
interest of the amended note as the same became due and 
payable. 
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(4) On December 5, 1963, Title 26, Section 601, of 
the District of Columbia Code known as the Loan Shark 
Act was amended to expressly exclude life insurance com- 
panies from its coverage. 

(5) On February 20, 1964, Parkwood, Inc. purchased 
the property in question subject to the deed of trust secur- 
ing the note held by Equitable, interest thereon having been 
reduced to 6% by prior amendment. 


(6) On May 21, 1966, a petition under Chapter XI of 
the Bankruptcy Act for reorganization of Parkwood, Inc. 
was filed in the District Court. 


(7) On June 13, 1966, American Security and Trust 
Company was appointed Trustee in Reorganization of Park- 
wood, Inc. 


ARGUMENT 
I 


TITLE 26-601 OF DISTRICT OF COLUMBIA CODE IS 
NOT APPLICABLE TO LIFE INSURANCE COMPANIES 


(A) Life Insurance Companies Investing Funds in 
Secured Real Estate Notes Are Not Engaged in 
the Business of Lending Money But Are Engaged 
in the Business of Insurance. 


Life insurance companies are engaged in writing and is- 
suing policies of insurance wherein the companies promise 
to pay future death claims and other benefits in exchange 
for premiums paid to them by their policyholders. It is a 
mandatory requisite of the “business of insurance” that life 
insurance companies invest their funds in order to meet fu- 
ture claims. The investment of its funds is such an integral 
part of the business of insurance that without the right to 
invest, a life insurance company cannot exist. 
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The principle that investment of a life insurance com- 
pany’s funds is a part of the business of insurance and not 
a separate business or function is well set forth in Metro- 
politan Life Ins. Co. v. Whitestone Management Co., 77 
F.2d 255 (7th Cir. 1935), cert. den. 296 U.S. 632, where 
at Pages 259 and 260 the following is stated: 


it was further found by the master that the Metro- 
politan Life Insurance Company during all the 
times referred to herein was lawfully licensed under 
the Illinois insurance statutes to engage in the life 
insurance business, but that it had never obtained a 
license from the state of Illinois under the General 
Corporation Act of that state to transact business 
as a foreign corporation. 


Appellants’ first contention is that the loaning of 
money by an insurance company is a business sepa- 
rate and apart from that of writing insurance, hence, 
they urge, it was necessary for the Metropolitan 
Life Insurance Company, before it could legally loan 
money in Illinois, to secure a license pursuant to the 


provisions of the Illinois General Corporation Act, 
notwithstanding the fact that it at all times in ques- 
tion held a license from that state to do a life in- 
surance business. They base their contention upon 
certain provisions of the General Corporation Act 
of Illinois, and other unrelated statutes, referred to 
by them as follows: * * * 


We are of the opinion, however, that the General 
Corporation Act of Illinois has no applicability 
whatever to insurance companies conducting an in- 
surance business in Illinois under a license so to do 
issued by that state, even though such insurance 
gompanies loan their money and take security there- 
‘or within that state. In Jn re Peoria Life Insurance 
Company, 75 F.(2d) 777, decided February 11, 
1935, this court held that an insurance company, 
aside from the mere issuance of policies, has the 
highest duties and powers to protect its policies 
8nd the investments which they represent, and 
has all incidental powers reasonably necessary to the 
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performance of those duties. We can conceive no 
higher duty of an insurance company than that of 
investing its money and taking security, for upon 
its success in this respect the success of the entire 
structure depends. * * * 
Also see Prudential Ins. Co. of America v. Richman, 292 
I. App. 261, 11 N.E.2d 126: In re Peoria Life Ins. Co., 75 
F.2d 777: Bankers Life Co. of Des Moines. Iowa v. Hors- 
fall, 48 S.D. 629, 205 N.W. 714; Austell v. Union Central 
Life Ins. Co., (Ark.), 2 S.W. 2d 22: Flakne v. Metropolitan 
Life Ins. Co., 198 Minn. 465, 260 N.W. 566; Central Life 
Assur. Soc. v. Tiger, 177 Okl. 108, 57 P.2d 1182: Union 
Central Life Ins. Co. v. Rahn, 63 Idaho 243 118 P.2d 717. 
To the same effect is Lovis v. New York Life Ins. Co., 358 
Pa. 57, 55 A.2d 801, concerning real estate investments. 


The same principle has been followed as to other types 
of corporations. A corporation’s loaning of money was 
held to be incidental to the principal business authorized 
by its charter and thus not subject to licensing under a 


small loan or similar law in Walsh v. Mazzariello, 71 
N.Y.S.2d 806; Keller v. Peoples Loan & Savings Co., 64 Ga. 
App. 463, 13 S.E.2d §90 (1941); Ballard v. Ponchatcula 
Homestead Assn., 137 La. 677, 69 So. 91 (1915). 


That the investment of its funds is an integral part of the 
business of insurance was recognized by the Supreme Court 
in United States v. Atlas Ins. Co., 381 US. 233 (1965) 
when it said at page 247: 


An insurance company obtains most of its funds 
from premiums paid to it by policyholders in ex- 
change for the company’s promise to pay future 
death claims and other benefits. The company is 
also obligated to maintain reserves, which, if they 
are to be adequate to pay future claims, must grow 
at a sufficient rate each year. The receipt of pre- 
miums necessarily entails the creation of reserves 
and additions to reserves from investment income. 
Thus the insurance company is not only permitted 
to invest, but it must invest; and it must return to 
the reserve a large portion of its investment in- 
come. (emphasis in original) 
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Congress in 1901 recognized that insurance companies 
were affected with a public interest and therefore subject 
to special regulation. In that year Congress established a 
Department of Insurance for the District of Columbia, 
created the post of Superintendent of Insurance and 
charged the Superintendent with the duty of supervising in- 
surance companies. Act of March 3, 1901, 31 Stat. 1289, 
Ch. 854, § 645. Congress has since 1901 made more com- 
prehengive and detailed its regulation of insurance compa- 
nies so’ that today Title 35 of the District of Columbia 
Code, consisting of fifteen chapters, is solely concerned 
with the regulation of insurance companies. 

If it were not considered a necessary function of insu- 
rance companies to invest the funds received from the writ- 
ing of policies of insurance, then it must be presumed that 
Congregs would not have legislated with regard to invest- 
ments by insurance companies. A portion of the District 
of Columbia Code (§ 35-535) is devoted exclusively to de- 
tailing the investment that an insurance company may prop- 
erly make. 

It isfabsurd to argue that Congress after having: 

(1) Set up a Department of Insurance 

(2) Established the office of Superintendent of Insurance 


(3) Clothed the Superintendent with the power to make 
rules and regulations concerning insurance companies. 


(4) Charged the Superintendent with the duty of seeing 
that the laws of the United States are faithfully executed 


(5) Detailed the sole method of taxation of insurance 
companies 


(6) Provided for the licensing of insurance companies 


(7) From time to time detailed the investments an in- 
surance company may make 


(8) From time to time regulated the internal affairs of 
insurance companies . 
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would attempt to regulate the legitimate business of insu- 
rance companies by requiring in addition that insurance 

companies secure another license in order to carry on an 

integral part of the insurance business, to wit: investing 
their funds. 


The sole purpose of § 26-601 of the District of Colum- 
bia Code was to regulate and police those engaged in the 
business of loaning money upon which a rate of interest 
greater than six per centum per annum is charged upon any 
security of any kind. It was not enacted to police or regulate 
an integral part of the business insurance, the mandatory in- 
vesting of the business’ funds. That there is a distinction be- 
tween investing and engaging in the business of loaning 
money see District of Columbia v. Brady, 109 U.S. App. 
D.C. 324. 288 F.2d 108 (1960). 


(B) The Licensing, Taxing and Regulation of Life 
Insurance Companies Is Contained in Other Sec- 
tions of the District of Columbia Code. 


That § 26-601 of the District of Columbia Code has no 
application to insurance companies is further evidenced by 
the fact that § 26-601 requires the payment of a license tax 
of Five Hundred Dollars per annum. This is in direct con- 
flict with the Act of March 3, 1901, 31 Stat. 1289, Ch. 
854, § 650, which reads as follows: 


Every insurance company and association doing 
business in the District of Columbia shall, through 
its local agents or representatives, furnish to the 
superintendent, during the month of January of each 
year, a statement of its business in said District, 
setting forth specifically the net amount of its pre- 
mium receipts, the amount of losses paid, the 
amount of expenses incurred, respecting the busi- 
ness done in the District of Columbia during the 
calendar year next preceding, and said superintend- 
ent shall preserve a separate record of the same in 
his office for convenient reference, showing the 
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ratio of such losses and expenses, respectively, to 
said premium receipts, “and all insurance compa- 

ies of every description, except mutual fire insu- 
rance companies, shall pay to the collector of taxes 
before March first of each year a sum equal to one 
and one-half per centum of said premium receipts 
of the last preceding calendar year, in lieu of all 
other taxes, upon real estate and any license fees 
provided for in sections six hundred and fifty-four 
and six hundred and fifty-five; and upon the failure 
of any company to pay said taxes before March 
first, as aforesaid, the license of said company shall 
be revoked and a penalty of eight per centum per 
month shall be charged against said company, which, 
together with said taxes, shall be collected before 
$aid company shall be allowed to resume business.” 
(Emphasis supplied.) 


Congress has not deviated from its position of 1901 that 
no taxes or license fees other than those spelled out in 
Title 35, Section 105 and Title 47, Section 1806 of the 
District of Columbia Code shall be imposed on insurance 
companies. This in spite of the fact that the pertinent sec- 
tions have been amended several times in order to change 
the rate of taxation. In view of the long continued special 
regulation and taxation of insurance companies by Con- 
gress, it is an argument reductio ad absurdum to say that 
§ 26-601 of the District of Columbia Code requires an in- 
surance company to obtain a license and pay a tax of Five 
Hundred Dollars for such license in order to perform an in- 
tegrai part of its business which it is already licensed and 
authorized to do, to wit: invest its money so long as it is 
in compliance with Title 28 Section 3303 of the District of 
Columbia Code. That Title 35 Section 105 and Title 47 
Section 1806 of the District of Columbia Code mean what 
they say see the unprinted opinion of the United States 
Court of Appeals for the District of Columbia handed 
down on January 17, 1966, in the case of District of Co- 
lumbia v. Equitable Life Insurance Company, Nos. 19,425 
and 19,426. In this case Equitable owned as an investment 
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a printing press of the value of approximately $300,000 
and leased such press at an annual rental. The tax authori- 
ties of the District of Columbia assessed a personal property 
tax based upon the value of the press. Equitable contested 
such assessment and the tax court of the District of Colum- 
bia held that domestic insurance companies not only could 
invest funds in equipment but that as a matter of econo- 
mic necessity were bound to invest its funds. The tax 
court further held that the 2% net permium tax levied pur- 
suant to Title 35-105 of the District of Columbia Code was 
in lieu of all other taxes. Hence the tax court ordered a 
refund of the taxes assessed and paid and this court af- 
firmed the tax court. 


(C) The Legislative History Supports the Exclusion 
of Life Insurance Companies from Title 26-601 
of the District of Columbia Code. 


The legislative history of Title 26-601 of the District of 
Columbia Code clearly shows that it was the original intent 
of Congress to limit its applicability to those making small 
loans to residents of the District of Columbia at exorbitant 
interest rates. Equitable would refer to the brief of Hart- 
ford filed in the companion case No. 24118 consolidated 
herewith on appeal for a full review of the legislative his- 
tory. The opinion of the referee adopted by the court 
also sets forth a full legislative history and review of all 
cases interpreting the act. 


Equitable would emphasize that the 1960 amendment to 
the Loan Shark Act expressly excluding life insurance com- 
panies from its coverage was not considered by Congress as 
something new but rather as a reaffirmation of its original 
intent. The amendment sought to reassure cautious insu- 
france companies which were becoming increasingly troubled 
by the constant judicial extension of the act to cover large 
loans secured by real property. (See the statement of Mr. 
McMillan quoted at paragraph 28 of the Referee’s Memo- 
randum adopted by the court.) 


1] 


The aforesaid judicial extensions of the Loan Shark Act 
constituted classic examples of the old adage that “bad 
facts make bad law”. In each such case there were strong 
elements of usury, fraud and over-reaching, usually at the 
expense of the aged, infirm or ignorant. The court in its 
sympathy with such persons who had been badly imposed 
upon stretched the Loan Shark Act far beyond the clear 
intent of Congress. It is submitted that these extensions 
should not now be used to avoid payment of the valid 
claim of,Equitable. 
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TITLE 26, SECTION 601, OF THE DISTRICT OF CO- 
LUMBIA CODE, HAS NO EXTRA-TERRITORIAL EF- 
FECT AND CANNOT INVALIDATE AN OTHERWISE 
VALID DEED OF TRUST TO MARYLAND PROPERTY 


Title 26, Section 601 of the District of Columbia Code, 
the Loan Shark Act, is a penal act limited in its application 


Semmes eS : 
to the territorial limits of the District of Columbia. 


Equitable has no “dollar” claim against Parkwood aris- 
ing out of a loan or otherwise. The only claim of Equita- 
ble concerns the validity of a deed of trust lien on Mary- 
land real property which is owned in fee by Parkwood. The 
validity of a claim against the Trustee on the note is not in 
question, since the note was never assumed by Parkwood. 
and Equitable has made no claim against Parkwood on the 
note. 


The validity of conveyances of real property, and of 
mortgages and deeds of trust, is determined by the law of 
the situs of the property. Filson v. Fountain, 84 U.S. App. 
D.C. 46, 171 F.2d 999 (1948) rev. on other grounds 336 
U.S. 681 (1948): Hardy v. Hardy, 250 F. Supp. 956 (D.D.C. 
1966); Roach v. Jurchak, 182 Md. 646, 35 A.2d 817 at 
819 (1944); Bish v. Bish, 181 Md. 621, 31 A.2d 348 at 
350 (1943); Haney v. Marshall, 9 Md. 194 at 212 (1856): 
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5 Marviand Law Encyclopedia “Conflict of Laws” § 7; 15 
Ibid. “Mortgages” $5. See also Sutherland v. United States, 
266 U.S. 226 (1924). 

It is hornbook law that penal or penalty statutes of one 
jurisdiction have no extra-territorial application. Maryland 
courts would not enforce penalties arising from violations 
of foreign statutes. First National Bank y. Price, 33 Md. 487 
(1871) and this Court, as a bankruptcy Court, should de- 
cide this matter as would the Courts of the State of Marv- 
land. In re Baltimore & O. R. Co., 34 F. Supp. 154 (1940). 
Under the last cited case. in fact. even if this had been a 
chattel deed of trust. this Court could not apply District 
of Columbia law. 


The Maryland deed of trust securing Equitable, being 
duly recorded and valid on its face can not be invalidated 
by giving extra-territorial effect to a criminal or nenal act 
of the District of Columbia. 


Il 


THE TRUSTEE LACKS STANDING TO CLAIM THAT 
THE NOTE HELD BY EQUITABLE OR THE DEED OF 
TRUST SECURING IT ARE INVALID 


The explicit purpose of the Loan Shark Act is the pro- 
tection of residents of the District of Columbia borrowing 
from unscrupulous lenders at excessive interest rates. First 
of all Parkwood is not a resident of the District of Colum- 
bia and did not borrow from either Acacia or Equitable. 
Thus Parkwood cannot be classified with the plaintiff in Roy- 
all v. Yudelevit, 106 U.S. App. D.C. 1, 268 F.2d 577 
(1959) where the Court held ‘“‘being a borrower, Mrs. 
Royall [a District of Columbia resident] was a member of 
the class for whose protection the statute was enacted” 
and, hence, could maintain the action. 
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As opposed to being a borrower, Parkwood purchased 
teal property in Maryland which secured a reformed note 
held by Equitable. Parkwood purchased subject to the 
note and received full credit for the amount thereof against 
the purchase price at settlement. When Parkwood made . 
settlement the Loan Shark Act had been amended to ex- 
pressly eXclude life insurance companies from its coverage. 
This amendment clearly terminated any future defense of 
illegality by Parkwood as the subsequent purchaser and by 
the Trustee standing in Parkwood’s shoes. No District of 
Columbia cases in point can be found, but time-honored 
case taw bh the surrounding jurisdictions fully support this 
theory. £well v. Daggs, 108 U.S. 143, 27 L.Ed. 682, 2 S. 
Ct. 408; Smoor v. Peoples Perpetual Loan and Building As- 
sociation, 95 Va. 686, 29 S.E. 746; Wilson v. Hardesty, 1 
Md. Ch. @6. 


The arflendment of the promissory note here in issue on 
August 28, 1961, was duly executed by all parties in inte- 
rest and was valid and binding. This amendment inter alia 


reduced Vi interest rate to 6% and Potomac, as the maker, 


together Hith its parent corporation, “ratified, confirmed 
and fully assumed the note.” Said note and “the deed of 
trust secuging the same are hereby ratified, confirmed and 
fully assumed and are to remain otherwise unqualified and 
in full force, and we, jointly and severally, hereby guaranty 
and promise to pay the principal and interest of the said 
note as same become due and payable.” Thus when Park- 
wood purghased the property subject to the Equitable note 
such note*was at an interest rate of 6% and wholly free of 
any taint of invalidity under the Loan Shark Act or other- 
wise. 
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IV 


A LOAN MADE IN VIOLATION OF TITLE 26, SEC- 
TION 601 OF THE DISTRICT OF COLUMBIA CODE IS 
VOIDABLE, NOT VOID. 


A necessary premise to the Trustee’s Objection to Equi- 
table’s claim is that a note given in violation of the Loan 
Shark Act and the security therefor are utterly void ab initio 
by the expressed terms of the Act or by necessary impli- 
cation in accordance with existing court decisions. It is 
submitted that this is a wholly erroneous assumption. 


The Loan Shark Act (Title 26-601 of the District of Co- 
lumbia Code) declares ‘‘it shall be unlawful and illegal” to 
make a loan in violation of its taxing and licensing provi- 
sions but it certainly contains no express provisions declar- 
ing any note representing such illegal loan to be utterly 
void ab initio. 

The cases decided under the Loan Shark Act in the Dis- 
trict of Columbia must be carefully and closely examined 
to determine whether the courts have found that by neces- 
sary implication any note representing an “unlawful and il- 
legal’”’ loan under the Act is utterly void ab initio or only 
voidable. Admittedly a number of these cases use the 
word ‘“void’’ and it is necessary to examine carefully each 
opinion in its factual context to determine the manner in 
which the court intended the word “‘void” to be used. 


One of the principal cases relied upon by the Trustee in 
Bankruptcy is Hartman v. Lubar, 77 U.S. App. D. C. 95 
133 F.2d 44, cert. denied 319 U.S. 767 (1942). In that case 
appellant had borrowed $900.00 from one Orleans and had 
given a chattel trust as security to Lubar as trustee. Upon 
default in the payment of the. note the trustee sued in re- 
plevin and appellant sought to assert as a defense that the 
loan was made in violation of the Loan Shark Act. The 
trial court excluded any evidence on this defense and found 
for the trustee whereupon an appeal followed. The Court 
of Appeals in pertinent part stated: 
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“If the disputed loan was made by one who was 
engaging in the business of lending money in viola- 
tion of the law, and if the loan was made in the 
course of that business, then it constituted an il- 
legal contract. The general rule is that an illegal 
contract, made in violation of a statutory prohibi- 
tion designed for police or regulatory purposes is 
void and confers no right upon the wrongdoer. 
The present case comes under no exception to the 
general rule. Every consideration of public policy 
suggests that a contract made in violation of the 
Loan Shark Law should be unenforceable.” 


At thfs juncture of the opinion it would indeed be diffi- 
cult to determine whether the court intended by the use of 
the word “void” that the note and deed of trust securing 
it be “utterly void ab initio”’ or merely “‘voidable”. For- 
tunately the court does clarify its intent by further stating: 

“This defense [under the Loan Shark Act] is + 
available, not only against the nominal maker of the 
loan but against the principal for whom he acts: and 
against the holder of an instrument given to secure 
payment of the loan, if the latter knew of its il- 
legality.” (emphasis added) 

From this it can be clearly discerned that the court holds 
that a violation of the Loan Shark Act is not void ab initio 
or void for all purposes, but merely voidable under certain 
circumstances. 


The T,rustee in Bankruptcy further relies on the case of 
Royall v. Yudelevit, supra. In that case Mrs. Royall, an el- 
derly lady, owned property in the District of Columbia sub- 
ject to a $100,000 first deed of trust. Due to advanced 
age and ill health she was mentally incompetent to realize 
the value of her property and understand financial transac- 
tions. Her attorney arranged with Yudelevit that the latter 
purchase from the plaintiff Royall for $8,500 a ninety day 
$10,000 note secured by a second trust on plaintiff Royall’s 
real property. Yudelevit bought the note (which had been 
issued to a straw party) and immediately sold it for $9,000 


16 


to one Simons. At maturity and upon default the second 
trust was foreclosed. Plaintiff Royall sued Yudelevit and 
Simons for damages under the Loan Shark Act. The trial 
court excluded plaintiffs proof of any violation of the 
Loan Shark Act and plaintiff appealed. 
The Court of Appeals citing Hartman v. Lubar, supra, 
held 
“* * * A Jender in a loan contract which is 
merely usurious may not be liable in damages. But 
if there is added to the situation the fact that the 
lender was not licensed as required by law, the loan 
contract is unlawful and void, * * * 
ze 
It follows that. if the transaction was a usurious 
loan by Yudelevit and if he was violating the statute 
by failing to obtain a license, the note and the sec- 
ond deed of trust were void; and, having made the 
foreclosure possible by transferring the void note 
and deed of trust, he is liable for the damages re- 
sulting from Simons’ foreclosure (even if the latter 
was innocent throughout) unless he can establish an 
adequate affirmative defense.” 


Again at this juncture of the opinion the meaning of the 
word “void” as used in the above quotation is far from 
clear. It is fortunate, however, that the court clarifies this 
point by further stating in its opinion: 

“If Simons took the note and deed of trust with 
notice or knowledge that Yudelevit had obtained 
them through a usurious loan contract made when 
he was violating the statute, then Simons unlawfully 
caused the foreclosure and is liable for any damages 
caused thereby, unless he can establish an adequate 
affirmative defense. As to Simons, the question is, 
not whether he was unlicensed, but whether he was 
a holder in due course.” (emphasis added) 

In short the court again holds that a note issued in vio- 
lation of the Loan Shark Act is not utterly void but voida- 
ble. This interpretation is bolstered, if indeed it need be, 
by the court’s further statement: 


e 
17 
eo 
“Mrs. Royall had the right to elect whether to go 

into equity and ask that the sale be set aside, or to 

let the sale stand and ask for damages. * * *” 
If the note was void ab initio plaintiff Royall would have 
no right to elect that the note stand. The court further 
refers to plaintiff Royall as a borrower and, hence, a ‘““mem- 
ber of the class for whose protection the statute [Loan 
Shark Act] was enacted.” This is clearly indicative of the 
fact that the defense of illegality may exist between the 
borrower and the lender but may not be applicable to one 
who is not a member of the class for whose protection the 
statute was enacted. 


In District of Columbia v. Hamilton National Bank, 76 
A.2d 60 (D.C. Mun. Ct. App. 1950), the Bank had sued the 
District for the proceeds of sale of an abandoned car sold 
by the District upon which the Bank had a conditional 
sales contract securing a purchase money note. One of the 
defenses asserted by the District was that the Bank was 
“barred because the transaction was in violation of the 


Loan Shark Law.” The court held that ‘even if * * * the 
original transaction cloaked a loan agreement, the defense 
here asserted by the District would be ineffectual because 
such defense is only available against the ‘holder of an in- 
strument given to secure payment of the loan, if the latter 
knew of the illegality’.” (citing Hartman y. Lubar, supra) 


Again in Indian Lake Estates, Inc. v. Ten Individual De- 
fendants, 121 U.S. App. D.C. 305, 350 F.2d 435 (1965), this 
court reviewed the judicial determinations made under the 
Loan Shark Act stating: 

“The effect of a failure to comply with the li- 
censing statute was again considered in Royall v. 
Yudelevit. This court then pointed out that a right 
of action for damages may flow from a loan which 
is (1) usurious and (2) granted by an unlicensed 
lender. Merely to state the appellant’s claim in broad 
terms may suggest it need prove only that appellees 
were engaged ‘in the business of loaning money’ with- 
out complying with the requirements of the licensing 
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ious interest had been enacted, as the result of which 
the appellant had suffered damage. It is clear, how- 
ever, that this court’s holding in the ROYALL case 
may apply ONLY if the appellee cannot establish an 
adequate, affirmative defense. * * * 

= * & 

“It has likewise said that engaging in the business 
of lending money without being licensed to charge 
permitted rates is unlawful and illegal And we have 
said that contracts illegally entered into under such 
circumstances are void, and that damages flowing 
from that type on transaction may be recovered un- 
less the lender ‘can establish an adequate affirma- 
tive defense.’”’ (Reference to footnotes omitted and 
emphasis added.) 


From the above it is clear that even assuming that the 
promissory note of Equitable and the deed of trust secur- 
ing it are in violation of the Loan Shark Act, they are void- 
able rather than void ab initio. Thus the determination of 
whether the court will declare them void must be based 


upon the facts of this case, the relative rights of the par- 
ties and the general principles of equity. 


v 


TO SUSTAIN THE TRUSTEE'S OBJECTIONS TO EQUI- 
TABLE’S CLAIM UNDER ITS DEED OF TRUST WOULD 
BE GROSSLY INEQUITABLE, WOULD RESULT IN UN- 
JUST ENRICHMENT AND WOULD SHOCK THE CON- 
SCIENCE OF THE CHANCELLOR 


(A) The major premise upon which this defense is based 
is that, “There is an overriding consideration that equitable 
principles govern the exercise of bankruptcy jurisdictions,” 
Marin v. England, 385 U.S. 99, 17 L.Ed. 2d 197, 87 S. Ct. 
274 (1966), and “The Administration of bankrupt estates 
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should’ be conducted on broad equitable lines, with a view 
to recognizing and enforcing the rights of all parties, 
wheth#. legal or equitable.” Remington on Bankruptcy, 

Vol. 1, 22. 


(B) Even a cursory examination of the equities herein 
involved would disclose: 


(J) Equitable purchased Potomac’s promissory note 
from Acacia for full value of principal balance due and ac- 
crued interest: 


(2) This purchase was made pursuant to the request 
of Potomac and pursuant to an agreement to amend the 
note for Potomac’s benefit inter alia decreasing the interest 
from 6 1/4% to 6%: 


($) Parkwood purchased the security for Potomac’s 
note taking subject to the deed of trust securing Equitable, 
and at settlement received full credit for said note as a set- 
off against the purchase price: 


(4) At the time of said purchase by Parkwood the 
note held by Equitable was within the 6% limit of the Loan 
Shark Act and life insurance companies had been expressly 
exempted from the provisions of said Act: 


(5) To invalidate the deed of trust would deprive 
Equitable of $246,654.10, out of pocket funds expended 
at the request and urging of Parkwood’s predecessor in 
title: 

(6) Any such invalidation would constitute a wind- 
fall to and unjust enrichment of Parkwood and its Trustee 
herein. 

(C) Olt is the clear duty of the Referee and the District 
Court to balance the equities between debtor and creditor, 
a duty ably performed below. Vanston Bondholders Protec- 
tive Committee v. Green, 329 U.S. 156.91 L.Ed. 163 (1946). 
Such equitable considerations even though contrary to local 
law and statute and even though contrary to a strict con- 
struction of the Bankruptcy Act have ample legal precedent. 
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In Marin vy. England, supra, a bank honored and 
paid the check of a depositor who filed a voluntary peti- 
tion of bankruptcy after check had been drawn but before 
it had been presented for payment. The bank had no ac- 
tual notice of the filing of the petition. The Trustee sued 
the bank to recover the amount of the check under 70(d) 
of the Bankruptcy Act, * * * * no transfer by or in behalf 
of the bankrupt after the date of the bankruptcy {the fil- 
ing of the petition] shall be valid against the trustee * * *.” 


The Referee sustained the Trustee’s claim and the 
District Court and Court of Appeals affirmed. The Su- 
preme Court reversed holding: 


“Yet we do not read these statutory words with the 
ease of a computer. There is an overriding consi- 
deration that equitable principles govern the exer- 
cise of bankruptcy jurisdiction. Section 2a, 52 Stat 
842, 11 USC § 11(a); Pepper v. Litton, 308 US 295, 
304-305, 84 L ed 281, 287, 288, 60 S. Ct. 238; Se- 
curities and Exchange Commission v. U.S. Realty 
& Imp. Co. 310 US 434, 455, 84 L ed 1293, 1303, 
60 S.Ct. 1044. We have said enough to indicate 
why it would be inequitable to hold liable a drawee 
who pays checks of the bankrupt duly drawn but 
presented after bankruptcy, where no actual revoca- 
tion of its authority has been made and it has no 
notice or knowledge of the bankruptcy. The force 
of § 70d(5) and § 18f can be maintained by impos- 
ing liability on the payee of the checks where he 
has received a voidable preference or other voidable 
transfer. The payee is a creditor of the bankrupt, 
and to make him reimburse the trustee is only to 
deprive him of preferential treatment and to re- 
store him to the category of a general creditor. To 
permit the trustee under these circumstances to ob- 
tain recovery only against the party that benefited 
from the transaction is to do equity.” 

It is clear that the court below and the Referee expressly 
found that granting Equitable’s claim herein would not con- 
stitute a fraudulent transfer or preference within the mean- 
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ing of the Bankruptcy Act. Trustee does not contend to 
the contrary. 


In Jn re Ralston, 401 F.2d 293 (1968) the Sixth Circuit 
reversed a ruling of the referee which had been affirmed in 
the District Court. Ralston trading as Ralston T.V. Sales 
& Service went bankrupt. Prior to bankruptcy his em- 
ployee acting without authority purchased trucks from 
Ford, made down payments with Ralston’s checks and in 
the name of the company executed notes and security in- 
struments for the balance of the purchase price. Ralston 
advised Ford that the employee had no authority and dis- 
claimed_ liability on the notes while retaining the trucks. 
The Referee found that title to the trucks was good in the 
bankrupt and hence in the Trustee and that the purchase 
money notes and security instruments were invalid as hav- 
ing been executed without authority by an employee. The 
Circuit Court in reversing stated: 

en U.S.C. 8 110(a) provides in pertinent part 
that ‘The trustee of the estate of a bankrupt * * * 
ghall * * * be vested by operation of law with the 
title of the bankmupt as of the date of the filing of 
the petition * * * [in bankruptcy] * * *.° His 
title, however, is, except tor certain statutory ex- 
ceptions not applicable here, subject to any liens 
which would be valid against the bankrupt. Zart- 
man y. First National Bank, 216 U.S. 134, 30 S.Ct. 
368, 54 L.Ed. 418 (1910): Bank of Marin v. Eng- 
land, Trustee, 385 U.S. 99, 87 S.Ct. 274, 17 
L.Ed.2d 197 (1966): Collier on Bankruptcy, 14th 
Ed. Vol. IV(a) par. 70.04. As was stated in Jn re 
Italian Cook Oil Corn 190 F.2d 994 (3rd Cir. 1951) 
a trustee in bankruptcy may not blow hot and cold 
and if he accepts the benefits of a contract he ac- 
cepts them cum onere. He may not receive the 
benefits and avoid the burdens. See also Jn re 
Baxter, 104 F.2d 318 (6th Cir. 1939). It follows, 
therefore, that the trustee's title to the vehicles was 
subordinate to Ford's security interests therein.” 
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See also American Surety Company of New York vy. Samp- 
sell, 327 U.S. 269, 66 S.Ct. 571, 90 L.Ed. 663. 


In the instant case the Trustee has been quick to not 
only accept but subsequently sell Equitable’s security and 
it is only equitable that the Trustee take such asset cum 
onere. Trustee cannot blow hot and cold accepting the 
benefits and avoiding the burdens. 


It would be difficult to state with greater clarity the 
proper application of equitable principles in this case than 
has been done by the Referee and the District Court in its 
conclusion of law, par. 65 at page 32: 


“Since a bankruptcy court is a court of equity it 
would be both inequitable and unconscionable to 
disallow and expunge the secured claim of Equita- 
ble Life Insurance Company and allow the estate to 
reap a windfall, to which it is not entitled, by re- 
leasing it from the obligation to pay a fair price for 
the real estate securing the note and give it the real 
estate free from the lien, particularly when it is 
quite clear that (a) the borrower of the money never 
challenged the validity of the note; that (b) the 
borrower sold the real estate securing the note to 
the Debtor in this proceeding subject to the balance 
due on the note, which amount was deducted from 
the purchase price; and that (c) the Debtor made 
payments on the said note thereafter and did not 
challenge its validity.” 


(D) Trustee’s reliance on the powers granted it by Sec- 
tions 70(c) and 7(e) of the Bankruptcy Act is misplaced, 
misconceived and premised upon erroneous assumptions. 
First and foremost, Sections 70(c) and 70(e) are designed 
to avoid the “bankrupt’s chicanery, the favoritism of cer- 
tain creditors or other acts or transfers that are in deroga- 
tion of the Bankruptcy Act’s paramount purpose: Equality 
of distribution among all creditors.” 4 A Collier on Bank- 
ruptcy, 70.45 at pages 558, 559 quoted at page 41 of 
Trustee’s brief. 
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There is no factual proof or even naked allegation that 
Equitable as claimant and Parkwood as bankrupt engaged 
in chicanery or other acts constituting fraudulent transfers 
or preferences to the detriment of other creditors. Trustee 
is wholl¥ unable to cite any authority tc support its posi- 
tion that Sections 70(c) and 70(e) of the Bankruptcy Act 
are designed to give the trustee a windfall. 


Trustee would further assert that under Sections 70(c) 
and 70(e) of the Bankruptcy Act, Potomac is a creditor of 
Parkwood, and that Potomac could set aside the deed of 
trust securing Equitable. This claim is clearly erroneous. 
It was Potomac who prevailed upon Equitable to purchase 
its promissory note from Acacia so as to amend the note 
to substitute more favorable terms as to interest, release 
provisions, etc., to which terms Acacia would not accede. 
The promissory note having been so purchased and 
amended by Equitable at Potomac’s request and for Poto- 
mac’s benefit. Potomac would be estopped to deny its 
validity or the validity of the security therefor. It is sub- 
mitted that the Trustee's reliance on Sections 70(c) and 
70(e) of the Bankruptcy Act is overly technical and com- 
pletely ignores the equitable considerations. The Trustee's 
Opposition to Equitable’s claim is in derogation of its duty 
to administer the bankrupt's estate on broad equitable lines 
recognizing the rights of all parties whether legal or equita- 
ble. 


VI 
CONCLUSION 


The Trustee's objection to Equitable’s claim as a secured 
creditor under a deed of trust to Maryland property prem- 
ised upon an alleged violation of the Loan Shark Act of the 
District of Columbia was properly overruled by the Referee 
and the Court below. Valid grounds for the overruling of 
the Trustee's objections are: 
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1. A life insurance company in the District of Columbia 
in the investment of its funds is not “engaged in the busi- 
ness of loaning money” within the meaning of the Loan 
Shark Act. 


2. A life insurance company in the District of Columbia 
being taxed, licensed and regulated fully under other Code 
sections is not taxed, licensed or regulated by the Loan 
Shark Act. 


3. A proper interpretation of the Loan Shark Act and a 
review of its legislative history show that life insurance com- 
panies in the District of Columbia are not and never were 
governed by the provisions of the Loan Shark Act. 


4. The note in question and the deed of trust securing 
it were reformed prior to the purchase by Parkwood of the 
security for said note and the reformation resulted in the 
lowering of interest to 6% conforming with the limit estab- 
lished by the Loan Shark Act. 


5. The Loan Shark Act was amended to expressly ex- 
clude life insurance companies prior to the purchase by 
Parkwood of the security for the note held by Equitable. 


6. The validity of a deed of trust to Maryland real 
property is governed by Maryland law and under Maryland 
law a foreign penal statute (the District of Columbia Loan 
Shark Act) will not be given extra-territorial effect to void 
such deed. 

7. Parkwood, the bankrupt, and the Trustee standing in 
its shoes has no standing to assert the protection of the 
Loan Shark Act since: (a) It is a non-resident of the Dis- 
trict of Columbia; (b) it did not borrow any money from 
Equitable or Acacia; (c) it bought the real property secur- 
ing the note to Equitable after the note had been reformed 
to provide for interest at 6%; (d) it brought the real prop- 
erty securing the note to Equitable after the Loan Shark 
Act had been amended to expressly exclude life insurance 
companies; and (e) it took title to the security subject to 
the deed of trust and received full credit therefor against 
the purchase price. 
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8. A necessary premise to the Trustee’s objection to 
Equitable’s claim is that a note and its security if in viola- 
tion of the Loan Shark Act are void ab initio. An exami- 
nation of the Act and the cases decided under it show that 
this is an erroneous assumption, such note and the security 
therefor being voidable only under certain circumstances. 


9. It would be grossly inequitable and would result in 
the unjust enrichment of and a windfall to the Trustee to 
disallow Equitable’s secured claim. 


10. The portions of the Bankruptcy Act relied upon by 
the Trusteé are designed to prevent chicanery, fraud and 
improper conveyances and preferences; such portions are 
not designed to achieve an inequitable windfall for the 
Trustee. 


11. The Trustee’s claim to title of the real property and 
the advantages resulting therefrom (having sold the real 
property pursuant to court order) cannot deny the burdens 
attendant to such ownership and must take the property 
cum onere. 


The order of the District Court overruling the Trustee’s 
objections and sustaining Equitable’s secured claim shoula 
be forthwith affirmed. 

Respectfully submitted. 
Benj. W. Dulany 
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ADAMS PROPERTIES. INC 
AMERICAN SECURITY & TRUST CO. 
TRUSTEE IN REORGANIZATION OF 

ADAMS PROPERTIES, INC 

Appellant 
v 
HARTFORD LIFE INSURANCE COMPANY 


REPLY BRIEF 


ARGUMENT 
1. 
SECTION 26-601 APPLIES TO LOANS MADE BY 
INSURANCE COMPANIES BEFORE 1963. 
A. Life Insurance Companies are Engaged in the 
Business of Loaning Money. 
The response of Equitable Lite Insurance Company and 


The Manufacturers Life Insurance Company to the Trus ee's 


> 


argument that life insurance companies are engaged in the 
business of loaning money within the meaning of Section 
26-601 consists mainly of noting that lending money is an 
integral part of the insurance business and then arguing that 
it would be “absurd” to hold that the loans of insurance 
companies are regulated by Section 26-601 in light of the 
regulation imposed on them by Title 35, and particularly 
by Section 535 of that Title. 

The fallacy of this argument is fully discussed in the 
Trustee’s main Brief. As there noted. the Trustee agrees 
that lending is an integral part of the business of insurance 
companies. but the fact remains that Section 26-601 applies 
to persons who engage in the lending business as defined by 
the Commissioners’ Regulations. even if they engage in that 
business as part of another business. The cases cited by the 
insurance companies are not otherwise.' The statute regu- 


'See Equitable Brief pp. 5-6: Manutacturers Brief. Argument II. 


The long quotation from Metropolitan Life Insurance Co. v. 
Whitestone Management Co., 77 F.2d 255 (7th Cir.), cert. 
denied, 296 U.S. 632 (1935), and the string of cases cited 
immediately after the quotation establish only that lending 
is an integral part of the insurance business, a proposition 
which is undisputed. These cases involve the question 
whether an out-of-state insurance company, licensed to do 
business as such in a state, lacks the authority to engage in 
the lending business without obtaining a license under the 
general corporation law Invariably, the courts hold that 
once qualified to do business under an insurance statute. the 
companies need not qualify also under the general corpora- 
tion statute, None of these cases relieves an insurance com: 
pany from regulation under a statute regulating a particular 
aspect of its business. 


The fact that the life insurance companies are authorized to 
engage in business in the District does not make it unncces- 
sary for them to comply with Section 26-601. If such 
authorization did exempt them from Section 26-601, Section 
26-601 would be a dead letter, as to corporate lenders, since 
it would not apply to any corporation, foreign or domestic, 
authorized to do business in the District. Section 26-601 is 
an additional requirement for all companies authorized by 
some other statutory provision to do business, if they engage 
in the business of lending, unless they are specifically exemp- 
ted by Section 26-610. 
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lates lenders to protect borrowers, and there is no reason 
to deprive borrowers of such protection simply because the 
lender lends money as part of an insurance business. The 
fact that life insurance companies are regulated by Title 35 
in order to‘protect their policyholders cannot be a basis for 
holding that they are not also regulated by Section 26-601 
(with respect to loans made before 1963) for the simple 
reason that there is nothing in Title 35 which purports to 
do the same job as Section 26-601. 


B. Sections 35-105 and 47-1806 do not Preclude 
Regulation of Life Insurance Companies Under 
Section 26-601. 


Equitable and Manufacturers also argue that Section 26- 
601 is in direct conflict with the provision in § 35-105 and 
§ 47-1806 that an insurance company pay a percentage of 
its premiums in lieu of all other taxes. However, this pro- 
vision has no relevance to the applicability of Section 26- 
601 to life insurance companies for the simple reason that 
Section 26-601 is not a taxing statute. Rather, it is a 
licensing and regulatory act. As the District Court noted? 
and as Equitable and Manufacturers themselves recognize, 


The three cases cited by Equitable and Manufacturers there- 
after, dealing with corporations other than insurance com- 
panies, are equally irrelevant. 


Ballard v. Ponchatcula Homestead Ass'n, 137 La. 677, 69 
So. 91 (1915), involves only an interpretation of a Louisiana 
statute dependent solely on the legislative history of that 
particular statute. The other two cases cited (Walsh v. Maz- 
zariello, 71 N.Y.S. 2d 806 (1947), and Keller v. Peoples Loan 
& Savings Co., 64 Ga. App. 463, 13 S.E. 2d 590 (1941)) 
involve situations where two statutes, both of which pro- 
tected borrowers, provided duplicatory regulation of the 
companies involved and the courts naturally held that the 
more specifically applicable statute prevailed. There is no 
such duplicatory regulation in this case, and therefore nothing 
to preclude the application of Section 26-601. 


*Memorandum, Paragraph 58, Appendix 24. 
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“the sole purpose of § 26-601 . . . was to regulate and 
police those engaged in [the business there described]. 
Most importantly. this Court has specifically said of Sec- 
tion 26-601. “It is a licensing statute.” Jndian Lake Estates 
v. Ten Individual Defendants, 121 U.S. App. D.C. 305. 311, 
350 F.2d 435, 441 (1965). 


Although Section 26-601 refers to the payment of a 
“license tax.” this does not turn the licensing statute into 
a tax act. as Equitable and Manufacturers attempt to do. 
It is the substance of a statute that determines whether it 
is a tax or a regulatory provision. 

“The name given a license law by the legislature is 
not controlling. but in the last analysis. whether an 
imposition is in fact a tax or an aid to regulation is 
to be determined by the substance of the law im- 
posing it... . In general. therefore. where the fee 
is imposed for the purpose of regulation. and the 
statute requires compliance with certain conditions 
in addition to the payment of the prescribed sum. 
such sum is a license proper. imposed by virtue of 
the police power: but where it is exacted solely for 
revenue purposes and its payment gives the right to 
carry on the business without any further condi- 
tions. it is a tax.” 33 Am. Jur. Licenses 3 19. pp. 
340-341. 

Clearly. Section 26-601 is intended for regulation rather 
than for revenue. Congressman Dyer. who is referred to as 
the one who authored the bill. called the payment a “li- 
cense fee” during debate and explained further that the 
purpose of the fee was to pay for the regulation. 48 Cong. 
Rec. 718, 719 (Jan. 8. 1912).* A fee intended to finance 
a regulatory scheme and not to add to the general support 
of the government is not a tax. See 33 Am. Jur. Licenses 
$19, at 341. 


3 Equitable Brief, p. 8; Manufacturers Brief, Argument II. 
* Appendix 58-59 
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Since the fee is not a tax and since Sections 35-105 and 
47-1806 exgmpt life insurance companies only from the 
payment of taxes, these sections do not relieve life insur- 
ance companies from compliance with Section 26-601.° 


) Il. 


i 
SECTION 26-601 IS APPLICABLE TO THE LOANS AT ISSUE 


Each of the three insurance companies argued to the Dis- 
trict Court that Section 26-601 was inapplicable to the 
transactions at issue because Maryland law, rather than Dis- 
trict law, should be applied. The District Court accepted 
this argument (erroneously, Appellant submits in this 
appeal) only in the case of Manufacturers, in effect there- 
fore ruling that District law does apply to the loans made 
by Acacia Mutual Life Insurance Company (at issue in the 
claim of Equitable) and by Walker & Dunlop (at issue in 
the claim of Hartford). 


Equitable and Hartford seek to persuade this Court to 
reverse the District Court’s implicit ruling that District law 
applies—and Manufacturers seeks to uphold the District 
Court’s ruling that District law does not apply to the loans 
made by it—by relying, with slight variations among them, 
on an amalgam mainly of three arguments: that Section 
26-601 is a “‘penal” statute and so cannot have extra- 
te.titorial application, that the notes and deeds of trust 
were formajly executed in Maryland, and that the situs of 
the properties subject to the deeds of trust at issue is Mary- 
land. 


These mgchanical considerations, however, cannot change 
the fact thet Section 26-601 regulates an activity—engaging 


5 Even if, “arguendo, the license fee of Section 26-601 were consid- 
ered a tax and did fall under Sections 35-105 and 47-1806, life in- 
surance companies still would be required to obtain the license. Sec- 
tions 35-105 and 47-1806 (if applicable) would only enable the life 
insurance companies to obtain the license without payment of the fee, 
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in the District of Columbia in the regulated business —that 
Acacia. Walker & Dunlop. and Manufacturers were engaged 
in that regulated business. that the loans were made in the 
course of that business, and that the loans are therefore 
subject to Section 26-601. And. most importantly, these 
arguments cannot change the fact that the Commissioners” 
Regulations and the Supreme Court have developed a rule 
of conflicts of law specifically applicable to Section 26-601 
to ensure that it applies precisely to transactions like those 
at issue in this appeal. The Trustee submits. therefore. that 
the District Court was correct in applying Section 26-601 
to the loans made by Acacia and Walker & Dunlop. and 
was erroneous in not having done so also with respect to 
the loans made by Manufacturers. 

Section 26-601 regulates an activity. which is defined by 
the Commissioners’ Regulations as: 

“the holding out in the District of Columbia. by the 
maintenance of a place of business in the District 
of Columbia or in any other manner, that a loan or 
loans of money may be effected by or through the 
person so holding out. plus the performance in the 
District of Columbia by such person of one or more 
acts which result in the making or in the collection 
of a loan of money.” 

The undisputed evidence of record leaves no doubt that 
the lenders of each of the loans at issue were within every 
single one of the criteria laid down in the Regulations and 
by any conceivable definition were engaged in the regulated 
business in the District of Columbia. 


Acacia (Claim of Equitable) 


In 1959. when the loan at issue was made, Acacia’s sole 
office was located in the District. and it naturally made its 
loans through that office. Accordingly, it took, with re- 


°Paragraph Mi). As previously noted in the main Brief, these Reg- 
ulations have the same legal force as the Statute itself; see Section 26- 
611. 
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spect to the loan at issue, and with respect to its other 
loans, the steps necessary for the making and collection of 
loans in the District: it received and evaluated loan applica- 
tions and supporting information; issued loan commitments; 
drew checks: held the notes and the underlying security in- 
strumentg; and received payments on the notes in the Dis- 
trict of Columbia.’ 


’ Walker & Dunlop (Claim of Hartford) 


In 1960, when the loan at issue was made, Walker & 
Dunlop maintained a place of business in the District, and 
held itself out as and was considered to be a Washington 
organization.’ In fact, its principal operation was its office 
in the District.? From this office in the District it arranged 
the loan at issue and negotiated its terms by correspondence 
with the borrower.'® To this office in the District was 
mailed the deed of trust after recording.’ Walker & Dun- 
lop issueti its letter committing it to make the loan from 
its office in the District.!2_ And, most importantly, prin- 
cipal and interest were payable to Walker & Dunlop in the 
District.!> Walker & Dunlop followed this procedure and 
this form in a large number of other loans it made.'* 


Hartford’s response to these facts is to argue that Walker 
& Dunlop only “happens to be present in the District of 


7Transcript of Proceedings before Honorable John A. Bresnahan, 
June 18, 1968, 22-25. 


8See Tzustee’s Exhibits 1 through 6, admitted into evidence at the 
hearing of July 25, 1968, before the Honorable John A. Bresnahan. 


°Transcript of the said hearing, at 12. 
OTrustee’s Exhibits 1 through 5. 
"Trustee's Exhibit 6: Claimant's Exhibit 2. 
"Transcript 18-19. 

Trustee's Exhibit 6. 


'STranscript 23, 21. 
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Columbia and wholly transacts its business outside of the 
District.” While it may be merely happenstance that Walker 
& Dunlop’s principal place of business is in the District, it 
nevertheless is a fact which cannot be brushed off quite so 
easily. Nor is it true that Walker & Dunlop wholly tran- 
sacted its business outside of the District. As described 
above. quite the contrary is true. 


Manufacturers. 


The undisputed evidence that Manufacturers was engaged 
in the regulated business in the District of Columbia is set 
forth in detail in the Trustee’s main Brief. Stated summa- 
rily, it is that Manufacturers made the loans at issue through 
H. G. Smithy Co.. which was known in the trade to be the 
vehicle through which a loan from Manufacturers could be 
obtained and to which Manufacturers referred persons in 
this area desiring to obtain a loan from Manutacturers. 
Smithy Co., at all relevant times. had its only office in the 
District. and from this office performed all the operations 
necessary for making, servicing. and collecting such loans. 
Principal and interest due on a loan were collected by and 
paid to Smithy for Manufacturers. All these actions were 
taken under the control and direction and on behalf of 
Manufacturers. and constituted Smithy the agent of Manu- 
facturers for the performance of a large number of transac- 
tions essential to the making. servicing, and collection of the 
loans. Through the activities of its agent. as well as on 
account of its own actions in the District. Manufacturers 
was engaged in the regulated business in the District. 

* 


Given these activities in the District of the three lenders. 
it is clear that under the terms of the statute and the Reg- 
ulations promulgated under it, Acacia, Walker & Dunlop, 
and Manufacturers were engaged in the District in the busi- 
ness regulated by Section 26-601. even if some other actions 
were taken elsewhere in the conduct of this lending busi- 
ness. See /ndian Lake Estates v. Ten Individual Defendants, 
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121 U.S. App. D.C. 305, 350 F.2d 435 (1965), and Horn- 
ing v. District of Columbia, 254 U.S. 135 (1920), discussed 
in the main Brief. 

None of the insurance companies disputes the validity or 
the applicability of the Commissioners’ Regulations. In- 
stead thay totally ignore their existence. Similarly, Equita- 
ble and Martford totally ignore the existence of Horning. '5 
And the Insurance companies seem barely to acknowledge. 
let alonefto treat, the indisputable and vital fact that the 
loans cldimed by Equitable and Hartford were made by 
District of Columbia lenders engaging in that business in the 
District of Columbia, and in the case of Manufacturers, 
through a District of Columbia firm acting for Manufactur- 
ers in the District. 


Instead, the insurance companies argue that the District 
Court was required to look to the law of Maryland since 
the land fat issue is located in suburban Maryland. They 
cite a nuraber of authorities ostensibly supporting this posi- 
tion.'® Actually, these authorities merely hold, to quote a 
typical one, that “it is a universal principle of the common 
law that the formalities necessary for transfer of real estate 


'SManufacturers alone acknowledges Horning’s existence, but at- 
tempts to distinguish it on the ground that it was a sham for a lender 
whose headquarters were in Virginia to execute the loans there, while 
it is not a sham for Smithy Co.—a District firm—to have the loans at 
issue executed in Maryland. In any case, regardless of whether Smithy 
Co.'s modus operandi was more or less of a “sham™ than that prac- 
ticed in Horning, the fact remains that Horning repudiates such me- 
chanical tests as place of execution and holds that “if an essential 
part of [the business] is done [in the District] and a Washington of- © 
fice is used as a collecting center, it does not matter that care is taken 
to complete every legal transaction on the other side of the Potomac.” 
And, of course, Smithy Co. and Manufacturers performed many e¢s- 
sential parts of the lending in the District—far more than Mr. Hom- 
ing-and Washington was, in a very real sense, the collecting center 
for the loans. 


‘Equitable Brief, pp. 11-12: Hartford Brief Argument IV; Manu- 
facturers Brief Argument II. 
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are governed by the Jex loci rei sitae ... '7 There 
is no dispute that this is a true statement of the law and 
that Maryland law does determine the conveyancing and 
recording requirements for the deeds of trust. But apply- 
ing Maryland law to these aspects of the transactions does 
not insulate the transactions from the application of Dis- 
trict law to other aspects of them, such as the consequence 
of the fact that the lenders were engaged in the District in 
a regulated business but did not comply with the District's 
regulatory requirements. If the Trustee were objecting to 
the claims on the ground that the deeds of trust were not 
properly executed or recorded. Maryland law would apply. 

ut the Trustee’s objections ars not based on such a defect. 
They are based on violations of a District of Columbia reg- 
ulatory statute which applies to lenders engaged in that 
business in the District of Columbia. regardless of where 
the security for a particular loan ts located. The cases cited 
by the insurance companies. therefore. are simply irrelevant 
to this case. 

Their argument that “penal” statutes of one jurisdiction 
have no extra-territorial application is equally irrelevant. 
The forum. of course. can apply the criminal statutes of its 
own jurisdiction to acts done in the jurisdiction. even if the 
consequences of the illegal acts take place outside that juris- 
diction. see. e.g 22 C.J.S. Criminal Law $ 134. p. 356: 
Daeche » United States, 250 Fed. 566 (2d Cir. 1918). 
Moreover. it is significant that Horning vy District of Colum- 
bia. supra. involved a criminal conviction based on far fewer 
contacts with the District than are mvolved in the transac- 
tiens at issue here. Finally. and most importantly. the 
Trustee’s objections do not give rise to a criminal case: and. 
since Section 26-601 is more regulatory than criminal in 
nature, rules designed for application to criminal cases ure 
irrelevant. Jordan v. Acacia Mutual Life Ins. Co., 133 U.S. 
App. D.C. 224. 409 F.2d 1141 (1969). “indeed. remedial 
legislation of a regulatory nature is to be given a liberal 
construction.” /bid, 409 F.2d 1145. 


"7 Roach v. Jurchak, 182 Md. 646, 35 A.2d 417, 819 (1944). 


1] 


The third argument, that the place the loan documents 
may formally be executed is a determinative touchstone, is 
equally misplaced.’® Horning, supra, establishes, beyond 
dispute, that this is irrelevant to the applicability of Section 
26-601.!° 


* 


The District of Columbia has a strong interest in having 
Section 26-601 apply to the transactions at issue. The Dis- 
trict of Columbia policy, as reflected in Section 26-601 and 
the Commissioners’ Regulations promulgated under it, is to 
regulate lenders of money who conduct certain activities in 
the District of Columbia. Those certain activities were de- 
fined by the District Commissioners, who, aware that loans 
would be made which would have multi-state aspects, 
clearly provided in their Regulations for the applicability 
of Section 26-601 to lenders who performed certain activi- 
ties in the District. even if the lenders also acted outside the 
District. 


If application of Section 26-601 depended on a mechani- 
cal test such as the place of execution of the formal loan 
documents, the residence of the borrower, or the location 
of the underlying security, the District’s regulation could 
in all or many cases easily be evaded. Lenders would be 
able to hoid themselves out as such in the District and yet 


'8Equitable docs not argue in its Brief that the place of execution 
is relevant. 


'9The instrance companies also cite Baltimore & Ohio R. Co., 34 
F. Supp. 154 (D.Md. 1940), appeal dismissed, Ackert v. Baltimore & 
Ohio R. Co., 115 F.2d 455 (4th Cir. 1940), cert. den., Harvard State 
Bank v. Baltimore & Ohio R. Co., 311 U.S. 717 (1941), Equitable 
and Manufacturers apparently citing the case as fashioning a rule of 
conflicts for Bankruptcy Courts. Actually the cited case merely 
stands for the proposition that questions of the interpretation of a 
deed of trust are governed by the law of the place of execution and 
performance; this is not disputed, but is irrelevant to this case and 
does not support the proposition for which it apparently is cited by 
Equitable (Brief 12) and Manufacturers. 
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avoid the District’s regulation by lending only on security 
located outside the District. by lending to non-residents who 
came across the border, or by going across the border with 
residents of the District to consummate the transaction. 
Such tests would simply encourage and facilitate evasion of 
the statute. make it so difficult to administer as to be a 
meaningless shell. and turn the District into a haven for un- 
regulated lenders—results which would utterly defeat the 
District’s policy of regulating lenders. 

Because enforcement of the deeds of trust at issue would 
violate the strong public policy of the District (the forum 
jurisdiction), the Bankruptcy Court should apply District 
law. even if arguendo, it conflicted with Maryland law.*° 
Moreover, it should not be overlooked that the District is 
the economic capital of a2 metropolitan area. As this Court 
said in Gaither» Miers, 131 US. App. D.C. 216. 404 
F.2d 216 (1968). to confine the application of the District 
law to accidents in the District injuring residents of the 
District: 

“would be to shun the present reality of the econo- 
mically and socially integrated greater metropolitan 
area. It is a commonplace that residents of Mary- 
land are part of the Washington metropolitan trad- 
ing area. and that District residents and businesses 
have an interest in the well-being of these citizens 
of the Free State.” 404 F.2d at 223. 


Manufacturers apparently arenes that Maryland's public policy 

Is Opposed to that of the District because Maryland denies to corpora- 
tions the right to picad usury as a defense, and it quotes extensively 
from Carozza v. Fed. Fin. & Credit Co., 149 Md. 223, 131 Atl. 332 
(1925). But this argument overlooks the fact that the District of 
Columbia also denies the usury defense to corporations but neverthe- 
less specifically permits them to invoke violations of Section 26-601, 
Indian Lake Estates v. Ten Individual Defendants, 121 U.S. App. 
D.C. 305, 350 F.2d 435, (1965). Since the District has the same 
policy as Maryland in removing the usury defense from corporations, 
but nevertheless permits corporations to invoke Section 26-601, 
Garozza is no basis for saying that application of Section 26-601 
would conflict with Maryland policy. 
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THE LOAN MADE BY WALKER & DUNLOP AND 
CLAIMED BY HARTFORD DID NOT FALL WITHIN 
THE EXEMPTIONS OF § 26-610, AND THE LOAN IS 

’ THEREFORE SUBJECT TO § 26-601. 


Section 26-610 exempts from the Operation of Section 
26-601 loans made as part of the legitimate business of a 
Teal estate broker. The uncontroverted evidence showed 
that Walker & Dunlop was a mortgage banker (as well as 
being a real estate broker) and that it made the loan at 
issut in the claim of Hartford with its own money and for 
its own account. The Trustee contended. therefore. that 
the loan was made as part of the business of a mortgage 
banker. since a real estate broker. as defined in the District 
of Columbia Code and as understood as a matter of gene- 
ral law, is one who acts for another and does not include 
one who makes a loan for his Own account. 


The District Court decided. however, and Hartford argues, 


that for the purpose of Section 26-610 anyone who makes 
a loan for himself. and not for another. is a real estate 
broker. It is not necessary here to discuss the relevant sta- 
tutes: they are treated in Trustee's main Brief. It is sub- 
mitted that the only fair reading of the statutes is that they 
define (consistently with general law) a real estate broker as 
one who acts tor another. 

It should. however. be emphasized that if the District 
Court's interpretation is upheld. all loans secured by real 
estate will be exempted trom Section 26-601. The District 
Court has held that anyone making a loan secured by real 
estate, even if he does so for himself, and not for another, 
is a real estate broker within the meaning of Section 26- 
610. Therefore. if the District Court's interpretation is up- 
held, any person making a loan secured by real estate will 
be a real estate broker for purposes of Section 26-610, and 
exempt from Section 26-601. This. of course, is: flatly 
contradictory to the result reached by this Court in Rovall 

a 
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y Yudelevit. 106 U.S. App. D.C. 1. 268 F.2d 577 (1959). 
and Indian Lake Estates v. Ten Individual Defendants, supra. 
in both of which cases real estate was security for the 
loan.*! 


IV. 


HARTFORD CANNOT ASSERT THE RIGHTS OF A 
HOLDER IN DUE COURSE IN THE ABSENCE OF A 
FINDING THAT IT IS ONE. 


A major thrust of Hartford's brief is that its rights under 
the deed of trust held by it are not affected by any invalid- 
ity of the deed of trust because Hartford is a “holder in 
due course.” This argument, however, blithely ignores the 
fact that although Hartford attempted to persuade the Dis- 
trict Court fo find that it is a holder in due course, it failed 
in the attempt. The District Court declined to find that it 
is a holder in due course. and in fact and in law it is not. 


The question whether a holder of commercial paper is a 
holder in due course is a question of fact, Blow v. Ammer- 
man. 121 US. App. D.C., 351. 350 F.2d 729 (1965); 
Northside Bank of Tampa v. Investors Acceptance Corpora- 
tion. 278 F. Supp. 191 (W.D. Penna. 1968). The Trustee 
having demonstrated the defect in Walker & Dunlop's title, 


21The fact that Walker & Dunlop is a real estate broker and also 
engages in the mortgage banking business does not mean that for the 
purposes of Section 26610 its banking business is part of its real 
estate brokerage business. As discussed in text, the brokerage busi- 
ness is defined by the statutes, and does not include acting for one- 
self. Moreover, the fact that a company engaged in one business may 
also go into another business does not mean that each is a part of the 
other. 


Hartford argues that the legitimate activities of real estate brokers 
are not limited by statute, indicating that they include whatever real 
estate brokers choose to do. Aside from its logical weaknesses, this 
argument overlooks the fact that Section 26-610 exempts the legiti- 
mate activities of real estate brokers, “as defined in” the stated statu- 
tory provision. 
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the burden was on Hartford to prove to the fact finder that 
it is a holder in due course. D.C. Code § 28-409 (1961 ed.). 
See ¢.g.. Palmer v. Associates Discount Corp., 74 App. D.C. 
386, 124 F.2d 225 (1941): Washington Loan & Trust Co. 

r, Cowgill, 66 App. D.C. 89, 85 F.2d 255 (1936): Blow + 
Ammerman, supra. This rule has been re-enacted in the 
Uniform Commercial Code. D.C. Code § 28:3-307(3) (1967 
ed.): 

“a@fter it is shown that a defense eXists a person 
claiming the rights of a holder in due course has the 
burden of establishing that he . .. is in all respects 
a hoider in due course.** 

Hartford attempted to prove to the Reteree in Bank- 
ruptey that it is a holder in due course. The Referee made 
no such finding. 


It is not surprising, in light of the evidence. that the 
District ¥ourt did not tind that Hartford is a holder in due 
course. Hartford obviously knew. when it purchased the 
note and deed of trust. that the loan was made at over 67. 
This fact was plainly apparent on the face of the instru- 
ment itself. Hartford also knew that the loan was made by 
a company engaged in the lending business in the District 
of Columbia. This it knew from its participation with 
Walker & Dunlop in making the loan: all its correspondence 
was directed to Walker & Dunlop in Washington. Again. 
moreover, this fact appears on the face of the note. the 
lender being described as Walker & Dunlop of Washington. 
The face of the instrument. moreover, shows that the loan 
was payable in Washington. Hartford claimed that it did not 
Know that the loan was illegal under Seetion 20-601. But 
ignorance of the law, of course, is no excuse: a transteree 
cannot transform himself into a holder in due course by 
being ignorant of the law. In fidelity Savings State Bank 


= ThisgScction applies even though Hartford's purchase of the 
instruments mvolved im this proceeding occurred prior to the enact 
ment of i. United Securities Corp. vy. Bruton, 213 Ad 892 (D.C. 
Mun. Ct, App, 1905). 
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+ Grimes. 156 Kan. 55. 131 P.2d 894 (1942), an insurance 
company. which had received promissory notes as premium 
pay ments. negotiated them to the plaintiff bank. State law 
made it illegal to pay insurance premiums by promissory 
noes. and the maker of the notes therefore had a defense 
to tnem. Since the bank president knew the notes were 
made as payment of insurance premiums and since “he is 
presumed to know the law.” the bank was held not to be 

a holder in due course. 131 P.2d at 897. So here. Hartford 
knew the loan was made by a District lender at over 6% in- 
terest. It is presumed to know the law. i.e. 8 26-601 and 
the Commissioners’ Regulations.** 

In any case. even if Hartford were 2 holder in due course. 
it could not prevail. As Hartford concedes, if the deed of 
trust is utterly void. Hartford cannot prevail even if it isa 
holder in due course. For the reasons discussed in the main 
Brief and hereinafter in this reply Brief, a deed of trust 
made in violation of Section 26-601 is utterly and truly 
void. 

And there is interesting statutory confirmation that even 
a holder in due course takes an instrument subject to the 


2 yerriam v. West, 216 P. 1102 (Kan. 1923), and Molson’s Bank 
xy. Berman, 195 N.W. 75 (Mich. 1923), the two cases relied upon by 
Hartford, are not otherwise. 


In Merriam, the applicable law required a permit to sell fractional 
interests in oil leases only if the interest was smaller than 1/25 of the 
lease, and the transferee of the note at issue knew it had been given 
in payment for a share in an oil lease. But on conflicting evidence 
on the critical question whether the transferee knew the share was 
smaller than 1/25, the fact finder found he was a holder in due 
course (and therefore necessarily found that the transferee did not 
know the share was smaller than 1/25). In the instant case, how- 
ever, there is no dispute but that Hartford knew the critical facts that 
the loan was made at over 6% by a District lender. 


In Molson’s Bank the transferee did not know the note at issue 
was made in Detroit and was subject to Michigan law, since it was 
dated in Canada. In the instant case, of course, Hartford knew that 
Walker & Dunlop was engaged in the lending business in the District. 
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defense that it was made in violation of Section 26-601 in 
the difference between that provision and the District of 
Columbia usury law.?4 The usury law explicitly provides 
that the usury defense cannot be asserted against a bona 
fide indorsee of negotiable paper unless he had notice of 
the usury.?5 Sections 26-601 et seq.. however. contain no 
such protection of a holder in due course. Apparently 
aware that contracts made in violation of a statute were 
void in the hands even of a holder in due course. Congress 
made a policy decision to exempt violation of the usury 
law from the operation of that rule. But it made no such 
exemption for contracts made in violation of Section 26- 
601. 


V. 


THE TRUSTEE CAN ATTACK THE VALIDITY OF THE 
DEEDS OF TRUST HELD BY CLAIMANT INSURANCE 
COMPANIES. AND SET THEM ASIDE. 


In its main Brief. the Trustee demonstrated that the Dis- 
trict Court had erroneously (and without any articulation 
of wht it did so) refused the Trustee its rights under 70(c) 
of the, Bankruptcy Act. as well as 70(¢) of that Act in the 
case of Equitable, to set aside the invalid deeds of trust. 

Neither Manufacturers nor Hartford disputes or even 
questions the Trustee's assertion that the District Court er- 
roncously denied it its rights under Section 70(¢). Only 
Equitable does so, arguing that there were no acts of “chi- 
canery or other acts constituting fradulent transters or pref- 
erences to the detriment of other creditors.” (Brief 23). 
Of course, this ignores the fact that Section 70(c) exists for 
the 7" purpose of enabling the Trustee to set aside 


4Scction 28-2703 et seq. (1961 ed.) Section 28-3301 et seq. 
(1967 +d.). 


Section 28-2705 (1961 ed.): Section 28-3305 (1967 ed.). 
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transfers voidable for any reason under state law, since it 
would be unfair and inequitable to the other creditors if an 
invalid security interest is not set aside by the trustee—espe- 
cially since the creditors could themselves have set it aside 
if bankruptcy had not intervened. See 4A Collier on Bank- 
ruptcy € 70.45, at 558-560: 3 Remington on Bankruptcy 

§ 1600, at 546.76 


As its Argument III. Equitable presents a potpourri of 
arguments intended to show that the Trustee does not have 
“standing” to set aside the Equitable deed of trust. How- 
ever. the argument is entirely directed at the standing of 
Parkwood. Incorporated (the debtor corporation), and 
therefore has absolutely no bearing on the rights of the 
Trustee. which may attack the deed of trust under § 70(c) 
and $ 70(e). by asserting the rights of hypothetical and 
actual creditors. regardless of Parkwood’s ability to do so.?7 


% Equitable complains that the Trustee cites no authority “to sup- 
port its position that Sections 70(c) and 70Q(e) of the Bankruptcy Act 
are designed to give the Trustee a windfall.” (Brief 23). What Equi- 
table chooses to characterize as a windfall is no more than the fact 
that a creditor holding an invalid deed of trust is not permitted to 
claim under it, and it occurs every time a deed of trust is set aside 
for violating 26-601 and it occurs every time a trustee sets aside an 
invalid security interest under §70(c) or § 70(e)—an event not unusual 
in bankruptcy. 

Equitable also accuses (Brief 23) the Trustee of being “in deroga- 
tion of its duty” in objecting to its claim. The Bankruptcy Act, how- 
ever, requires the Trustee to object to invalid security instruments. 
Bankruptcy Act, § 47(aX8) (11 U.S.C. § 75(aX8)); Katchen v. 
Landy, 382 U.S. 323, 339 (1966); 6A Collier on Bankruptcy 4 9.04, 
at 151; Avery v. Fischer, 360 F.2d 719, 725 (Sth Cir. 1966). 


27 In any case, Equitable’s arguments do not establish that even 
Parkwood could not have set aside the deed of trust, and hence do 
not refute the Trustee’s position that it should have been permitted 
to set aside the deeds of trust by exercising the rights of the debtors 
to do so (as well as exercising the rights of creditors under § 7c) 
and § 7Xe)). 


Equitable argues first, quoting from Royall v. Yudelevit, that the 
only person who can maintain an action is the borrower, who must 
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Vi. 


THE BANKRUPTCY COURT MUST APPLY THE LAW AND SET 
ASIDE THE DEEDS OF TRUST HELD BY CLAIMANTS. 


In its main Brief. the Trustee argued that the District 
Court erred in refusing to set aside the deeds of trust held 
by claimants on the asserted ground that it would be “in- 
equitable” to do so. The Trustee pointed out that this 
Court has ruled that deeds of trust made in violation of 


also be a District resident. Equitable’s quotation from Royall y. 
Yudelevit is misleading. 

The quoted language from the opinion was addressed to the argu- 
ment that the borrower could nor attack a loan in violation of 8 26- 
601 because she was in pari delicto; this Court rejected this, saying 
that the borrower could set it aside, despite participating in the con- 
tract, because the statute exists to protect borrowers. The case 
neither holds nor indicates that only a borrower can assert. the 
defense. As discussed in the main Brief, there is no difference be- 
tween the interest of the original borrower and one purchasing the 
property subject to the deed of trust -both hold the land only so 


long as they comply with the requirements of the deed of trust un- 
less they can set it aside as being in violation of Section 26-601. 


Equitable also argues that by the time Parkwood purchased the 
property securing the note, the note had been amended to bear in- 
terest a 6% and the amendment to & 26-610 had been enacted ex: 
emptde life surance companies trom § 26-601, Both statements are 
legally irrelevant 

Th&amendment of the note in 1961 did not Operate to validate 
the note and deed of trust held by Equitable. Ifa note originally 
made for more than 6°) interest is amended to provide for 6% inter- 
est in the future but the interest paid at rates in excess of 6% is not 
returned, the total interest reeeived on the loan over the lite of the 
loan necessarily will remain in excess of 6%. Since the interest in 
excess of 6% was never restored. (Transcript. of Proceedings. June 
18, 1968, 33, 36, 39-40). it is clear that, notwithstanding the 
amendment to the note in 1961, the loan remains one made at an 
interest rate in excess of O' by an unlicensed lender. The moditica- 
tion, without return of the excess interest or abandonment of the 
original contract, does not cure the illegality of that contract. See, 
o.g.. Bowen v. Mount Vernon Savings Bank, 70 US. App. D.C. 273, 
105 F.2d) 796 (1939): In re Feldman, 250 F Supp. 218, 2 
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Section 26-601 must be set aside, and further pointed out 
that Bankruptcy Courts set aside invalid security interests 
almost as a matter of routine. applying the Congressional 
determination that a proper balancing of equities between 
creditors holding valid security instruments and those hold- 
ing invalid ones requires that the invalid ones be set aside. 
The Trustee also demonstrated that. in any case, a Bank- 
ruptcy Court cannot properly refuse to set aside a deed of 
trust on the basis of its belief as to the “equities.” Al- 
though a court of equity. it is not invested “with a vague 
and indefinable “equity.” The equitable jurisdiction con- 
ferred must be exercised within the framework of the Act 

6 Collier on Bankruptcy. § 3.17, at 537. And Sec- 
tions 70(c) and 70(e) provide that the Trustee shall have 
the rights as there defined to set aside deeds of trust, thus 
insulating the Trustee’s rights from a Bankruptcy Court's 
undefined and subjective belief of what may seem “‘equita- 
ble” to it. 


(D. Conn. 1966); 74 A.L.R. 1184, 1187 (1941); 55 Am. Jur. Usury 
§§ 96-97; Wild v. Crum, 92 So. 252 (Ala. 1922). 


The amendment to § 26-610 in 1963 to prospectively exempt life 
insurance companies from the operation of § 26-601 is also irrelevant 
to the Trustee’s objection. The amendment was not retroactive and 
did not purport to affect loans previously made by life insurance 
companies in violation of § 26-601. The cases cited by Equitable 
(Brief p. 13) are of no help to it. In Ewell v. Daggs, 108 U.S. 143 
(1883), a usury law was repealed and the court held that the bar to 
its enforcing a contract made in violation of the usury law was there- 
fore removed. In this case, of course, § 26-601 was not repealed, 
but continues in force. An exemption was added, which is com- 
pletely different from repealing the law. In Smoot v. Peoples Perpet- 
ual Loan & Bldg., 95 Va. 686, 29 S.E. 746 (1898), the legislature 
enacted a law explicitly validating all contracts of a particular kind 
made up to that time. But that case has no relevance to this, for 
here, unlike there, Congress did not validate loans previously made 
by unlicensed life insurance companies. Finally, in Wilson v. Hardesty, 
1 Md. Ch. 66 (1847), the legislature had, by express fiat, eliminated 
a defense, and the only question in the case was whether the legisla- 
ture had the power to do so—a totally different question from the 
proposition for which Equitable cites the case. 


Ma nufscturers and Equitable nevertheless seek to rely on 
the intervention of “equity” to validate their claims.7* But 
they cite nor one case (and the Trustee knows of none) - 
stating that a Trustee's rights under Sections 70(c) and 70 
(e) can be exercised only if a Bankruptcy Court believes it 
is “equitable” to do so.2? Sections 70(c) and 70(e) simply do 
not provide Bankruptcy Courts any such free rein. 


Shi is teresting to note that Hartford does not join in this argu- 
ment 


* Manufacturers and Equitable each cite entirely different authori- 
ies for this argument. but none of the citations contradicts the 
Trustee's position. 

Equitable cites four cases (Brief 18-22). 

The first of these. Marin y, England. 385 U.S. 99 (1966). did not 
involve § 70(c) or § 70(c). In addition. the Court relied heavily on 
the fact that even if the Trustee were not permitted to recover the 
funds from the bank. it could recover them from the pavee of the 
check, thus leaving the trustee in the same position and placing the 
loss on the proper person the creditor receiving the funds rather than 
the innocent bank. There is no such alternative route open to the 
Trustee here, 

Vanston Bondholders Protective Committee y. Green, 329 US. 
156 (1946), holds only that a Bankruptey Court may apply Federal 
equitable principles to disallow claims which otherwise would be ralid 
under state law- the reverse of how Equitable seeks to apply the 
case. The Bankruptey Act does not require a Bankruptey Court to 
recognize as valid every claim which is valid under State law. and 
there is room for Bankruptey Courts to develop. as a matter of Fede- 
rl law, additional requirements tor recognizing a claim. But § 70(¢), 
requiring that a Trustee shal! have the nights of lien creditors under 
state law. does not permit a Bankruptey Court to refuse recognition 
of those rights se as to allow a claim invalid under State law. 


In re Ralston, 401 F.2d 293 (oth Cir, 1968), does not involve § 
70(c) or & 70(e). Rather, it involves the extent of a Trustee's title 
under § 70(a). and it merely applies the axiom of ageney law that a 
principal's ratification of the benefits accruing from his agent's unau- 
thorized act precludes repudiation of the burdens. The opinion not 
only does not deal with Section 7H) or 7O(e), but in footnote 1, 
which Equitable (Brief 21) omits from its quotation, exceprs from its 
holding the situation where the creditor does not hold a valid secu- 
nity interest Le. the situation in which Sections 70(c) and 70%e) 
come into pkiy and which as ivolved in this case. 


? 


A DEED OF TRUST MADE IN VIOLATION OF 
SECTION 26-601 IS TRULY VOID. 


Equitable states that it is a “necessary premise” to the 
Trustee’s objection to its claim that the deed of trust be 
truly void. (Brief p. 14). This is not true. With respect 
to the claim of Equitable. this Court need reach the ques- 


American Surety Co. v. Sampsell, 327 U.S. 269 (1946), like Vans- 
ton Bondholders Protective Committee v. Green, involves the subor- 
dination of a claim which was valid under state law. It does not in- 
volve allowance of a claim which is invalid under state law. 

-—* © 

Manufacturers. on the other hand, cites five cases which Equitable 
does not cite and which are equally unavailing as those cited by 
Equitable. These cases simply do not support the argument that 
“equitable” principles can override the Trustee’s rights under Section 
7c). 

_ Jnre Chase, 124 Fed. 753 (D.R.I. 1903), deals only with the pre- 
decessor of § 70(a)—which is an entirely different provision from Sec- 
tion 70(c)—and indeed was decided in 1903, seven years before the 
predecessor of § 70(c) was first enacted. 


Nor does In re American Knit Goods Mfg. Co., 155 Fed. 906 
(D.N.Y. 1907), involve § 70(c); it holds only that creditors could not 
rescind a contract with the bankrupt—a holding completely irrelevant 
to the Trustee's right to use § 70(c). 


In re Central Conn. Screw Mach. Co., 168 F. Supp. 718 (D. Conn. 
1958), actually recognizes the trustee’s right under § 70(c) to set 
aside an invalid mortgage, but holds that the creditor held a valid 
claim under state law. 


Bergin v. Waterson, 279 F.2d 193 (10th Cir. 1960), holds only 
that since under state law a lien creditor could not set aside a partic: 
ular mortgage, a trustee could not set it aside. The Trustee here 
agrees with this holding, but it is irrelevant to this case, where the 
invalid deeds of trust can, under state law, be set side by lien cred- 
jtors. 

In re Alikasovich, 275 F.2d 454 (6th Cir. 1960), only holds that a 
trustee is deemed, under § 70(c), to have extended credit on the date 
of bankruptcy, not before. This holding is correct, but irrclevant to 
Manufacturers’ argument. 
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tion wkether a deed made in violation of Section 26-601 
is void only if. for some reason, it finds that the Trustee 
cannot assert its rights under Sections 70(c) and 70(e) and 
if it also finds. for some reason. that Parkwood was 
estopped from setting the deed of trust aside. Hartford 
also argues that deeds of trust executed as part of a tran- 
saction violative of Section 26-601 are not truly void.*° 
The Trustee showed at some length in its main Brief that 
this Court. consistently with principies of law applied else- 
where. has held that violative deeds are void and that by 
this term it meant truly void. 


Since Equitable and Hartford dispute the Trustee's read- 
ing of this Court’s decisions. but do not challenge the 
Trustee's reading of this Court's decisions. but do not chal- 
lenge the Trustee’s citation of authorities outside the Dis- 
trict. a brief discussion of their use of these cases will be 
helpinl 


aoestemanasenaslinees 


Manutacturers also cites two Maryland cases as support for its 
“equitable” argument. These cases are as irrelevant as the ones dis- 
cussed above. 

The first. Groh v. Cohen, 158 Md. 638, 149 Au. 459 (1930), is 
miscited. Manufacturers says that Grolt requires subsequent mechan- 
ics lien creditors to take subject to an equitable lien for money ac- 
tually advanced under an mvalid mortgage. In point of fact. Groh 
permittegl specitic lien creditors (to whose rights the Trustee succeeds, 
whether or not they actually exist) to set aside the equitable lien. 


And Pagenhardt v, Walsh, 250 Md. 333, 243 A.2d 494 (1968), 
confirms the right under Maryland law of a subsequent creditor of 
any kind to set aside an invalid security instrument. The Trustee. of 
course, has the status of hypothetical lien and judgment creditors be- 
coming such on the date the petition initiating the reorganization 
proceeding way filed. Lewis vy. Manufacturers Nat. Bank, 364 US. 
603, 607 (1961); Bankruptey Act, Sections 70(¢), 102, 1 (13), 11 
U.S.C. 1) O(c). S02. 1 (13). which as long after the execution of the 
deeds of trust at issue, 


wo : ° 

This Court need reach the question of voidness, with respect to 
the claim of Hartford only it it makes the finding of tact eschewed by 
the District Court, namely. that Hartford is a holder in due course 
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In Hartman y. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 
44 (1942). cert. denied, 319 U.S. 767 (1943), Judge Miller 
considered the effect of a violation of $ 26-601 and held: 

~The general rule is that an illegal contract made in 
violation of a statutory prohibition designed for 
police or regulatory purposes is void and confers no 
right upon the wrongdoer. The present case comes 
under no exception to the general rule. Every con- 
sideration of public policy suggests that a contract 
made in violation of the Loan Shark Law should be 
unenforceable.” 77 U.S. App. D.C. 96, 133 F.2d 
45. 
As Hartford and Equitable concede, this language indicates 
that the Court in Hartman v. Lubar held that instruments 
made in violation of § 26-601 were truly void. They point, 
however. to another portion of the opinion where this Court 
said that § 26-601 could be asserted not only against the 
nominal maker of the loan but also against the principal for 
whom he acts and against the holder of an instrument given 


to secure payment of the loan, if the latter knew of its il- 
legality. Hartford and Equitable argue from this clause that 
this Court held that instruments made in violation of § 26- 
601 are only voidable. 


However. this reading of Hartman only touches the sur- 
face of the case and misconstrues its meaning. In the first 
place. Hartman did not consider the rights of a holder in 
due course. At issue there was whether the actual lender 
was engaged in the regulated business. The borrower sought 
to prove that the nominal lender and the trustee on the 
deed of trust were the major stockholder and office of the 
lending company to which the note was negotiated, and 
that therefore the company was the actual lender. If the 
borrower had been permitted to prove this, of course, he 
would also have proved that the company had knowledge 
of the illegality. The Court’s statement, therefore, was a 
statement of the obvious fact that the borrower's case 
would have established that the transferee held the instru- 
ments subject to the defense of § 26-601 cither because it 
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was the real maker or because it knew of the illegality. 
The Court did not reach--and could not reach—the question 
of the rights of a holder in due course since there was no 
such person in the case. The Court did not say that the de- 
tense could be asserted against a third person only if he 
knew of the illegality. and it would distort that casual state- 
ment of the obvious to read into it a decision that only 
third persons who had knowledge of the illegality take sub- 
igct to the defense. 

That the interpretation by Hartford and Equitable of 
Hartman and their reliance on that interpretation are unjus- 
tified is further demonstrated by the cases relied on by this 
Court. The clause in Hartman on which Hartford and Equi- 
table rely is supported by footnote 7. But the very first 
case in footnote 7 is cited as “Jones r. Danneberg Co.. 112 
Ga. 426. 431. 37 S.E. 729. 732. 52 L. R. A. 271 (bona 
fide holder for value before due and withour notice).~ 
(Emphasis added.) And. in fact. Jones Dannenberg Co 
holds exactly the reverse of the interpretation Hartford and 
Equitable would give the text of Hartman. For Jones y. 
Dannenberg holds that a holder in due course without no- 
tice cannot enforce a void instrument. All the other cases 
in the footnote 7 moreover, hold that contracts made in 
violation of law are void: none involves the rights of a trans- 
ferce of the instrument. 

I 

Both Rovall vy Yudelevit, 106 US. App. D.C. 1. 268 
F.2d 577 (1959), and Indian Lake Estates » Ten Individual 
Defendants, 121 U.S. App. D.C. 305. 350 F.2d 435 (1908), 
also hold that deeds of trust made in violation of & 20-601 
are void. Hartford and Equitable seek to distinguish the 
holding of Rovall by pointing to language that the question 
with respect to the transferee of the note and deed of trust 
(Simons), who subsequently sold the house to another per- 
son ata foreclosure sale, was whether Simons was a holder 
in due course. But in Rovall the plamutt was suing Simons 
(the transteree) for damages resulting from wrongful fore- 
closure of the deed of trust and sale of her house. She 
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was not asserting a defense on the note. Thus, at issue 
were the requirements for a tort action, not for a defense 
on a note. As Royall pointed out, the plaintiff could have 
had the sale by Simons to an innocent purchaser set aside, 
but she properly elected to seek damages. “for ‘such a suit 
for damages is an especially appropriate remedy where an 
innocent purchaser buys at foreclosure, because it gives re- 
lief against the guilty rather than the innocent party.” ~ 
268 F.2d 580. In other words, Plaintiff could have set 
aside the purchase of the property, even by an innocent 
party. resulting from foreclosure on a void deed of trust, 
but a suit for damages is more appropriate since it is aimed 
at the guilty parties. So whether Simons was liable in dam- 
ages depended on his knowledge of the illegality. 


Hartford and Equitable use Royall 's holding that Mrs. 
Royall had the right to ask that the sale be set aside or to 
ask for damages as evidence that the note was not void, for 
if it were void, Mrs. Royall, in their words, “would have no 
right to elect that the note stand.”3! There is, however, 
no mention in Royall of letting the “note stand.” This 
Court simply stated the universally accepted rule that a sale 
on a void deed of trust may be set aside even if the prop- 
erty is held by an innocent purchaser, or the sale may be 
permitted to stand and damages be recovered from the 
wrongdoer. See Peterson v. Kansas City Life Insurance Co. 
339 Mo. 700, 98 S.W. 2d 770 (1936); Rogers v. Barnes, 169 
Mass. 179, 47 N.E. 602 (1897). The fact that a sale made 
under a void deed of trust may be permitted to stand does 
not mean the deed of trust itself is not absolutely void. 
On the contrary, the fact the plaintiff can regain the prop- 
erty even from an innocent purchaser, indicates the deed of 
trust is truly void. 


Finally, for their argument that the deed of trust is not 


absolutely void, Hartford and Equitable rely on language in 
D.C. v. Hamilton National Bank, 76 A.2d 60 (D.C. Mun. 


3) Equitable Brief p. 17; Hartford Brief Argument II. 
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Ct. App. 1950). This language. however. is merely a repe- 
tition of the clause in Hartman on which Hartford and 
Equitable are relying, and it is dictum. What Hartford and 
Equitable fuil to recognize is that in Metzler v. Edwards, 53 
A.2d 42. 44, n4 (D.C. Mun. Ct. App. 1947). the Court re- 
lied on Hartman for its statement that contracts in viola- 
tion of licensing statutes designed to protect the public in- 
terest “‘are not merely unenforceable but void.” 


Respectfully submitted, 
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John S. Hoff 
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Appellee Equitable Life Insurance Company petitions 
his Honorable Court for a hearing in banc or in the alter- 
ative for rehearing. As grounds therefor petitioner would 

show that a hearing in banc, (a) is required to secure uni- 
formity of the decisions of this Court, and (b) is further 
required because of the exceptional impact of the judgment 
entered herein upon the financial community and business life 
of the District of Columbia. As to the alternative petition 
for rehearing, it is submitted that the opinion is manifestly 
in error as will be outlined below and that petitioner in 


being allowed only twenty minutes in oral argument was denied 
| 


reasonable opportunity to adequately present its case to the 


fourt. 


II 
In the case at bar the panel held that Title 26, Section 
5021-611, of the District of Columbia Code, colloquially called 
be "Loan Shark Act", applied to all loans of whatever size made 
in the District of Columbia even when secured by real property 
en Maryland. Of similar import are the opinions of the Court in 
rtman v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44, cert. denied 
9 U.S. 76573; and Royal v. Yudelevit, 106 U.S. App. D.C. 1, 268 
-2d 577. (2) Other opinions of this Court, never expressly over- 
ruled, namely, Reagen v. District of Columbia, 41 App. D.c. 409; 
ee v. Daly, 60 App. D.C. 344, 54 F.2d 455; and Von Rosen v. 
Jean, 59 App. D.C. 359, 41 F.2d 982, hold expressly that the Loan 
Shark Act applies solely to small loans not in excess of $200 to 
any one borrower. The great weight of logic and a proper statutory 
construction of the applicable Code provisions fully support the 
latter decisions. 
The Loan Shark Act at Title 26, Section 601, declares it 
to be unlawful and illegal for "all persons, firms, voluntary 
absociations, joint-stock companies incorporated societies and 


corporations" engaged in the business of loaning money in the 


District of Columbia to charge interest in excess of six percent 


(i)xartman v. Luber and Rove v. Yudelevit are classic examples of 
¢ e old adage that harsh facts make bad law. In each case the 
: court overextended the Loan Shark Act to protect against fraud 
» and gross over-reaching. 


2.- 


\ 
i 
I 
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without first obtaining a Loan Shark license. mes 605 of 

the Act applies to "such persons, firms, voluntary associations, 
joint-stock companies, incorporated societies and corporations" 
(emphasis added) and permits them as licensed 1endérs to charge 


interest at the rate of one percent per month. All loans are 


expressly limited under this chapter to $200 to any one borrower. 
These two Sections (601 and 605) are clearly intended to be read 
together as is shown by the use of the word "such" in Section 605 
which must refer back to Section 601 and both Sections, and in 

fagt the entire chapter, clearly apply only to small loans under 
$209 to any one borrower. 


The legislative intent to apply the entire chapter to only 


smadl loans is clear when the chapter is read as a whole and Sec- 


tion 601 is not isolated and taken out of context. The net result 
of the chapter is that on all small loans @ license must be obtained 
if interest of more than six percent is charged and once a license 
is obtained, interest can be charged at the rate of one percent 
per month. In all cases the $200 limitation to each borrower is 
applicable. This construction is strengened by the fact that Con- 
gress in the original Act expressly exempted from the coverage of 
the Act 211 "national banks, licensed bankers, trust companies, 
savings banks, [and] building and loan associations" (Section 610). 
These entities comprise all of the legitimate lending institutions 
which would make small loans. There was no need to expressly 
exempt from a Loan Shark licensing law those legitimate institu- 


tional lenders making large loans to sophisticated borrowers secured 


| 
| 
(44) | 
~3- 
(it)Norte: Pawnbrokers were covered by the Loan Shark Act until 1956 


when they were expressly regulated by Title 2, Section 2001-2019 
of the District of Columbia Code. 


by real property. 


. 


? The incalculable confusion in the business community aris- 

ing out of the conflicting opinions of this Court as to the extent 

¢ the coverage of the Loan Shark Act (Title 26, Section 601-611 
the District of Columbia Code) requires a determination of 


ch coverage by the Court sitting in banc. 


rit 

The decision of the panel of the Court herein as it applies 
to this petitioner has the effect of invalidating over twenty mil- 
Hions of dollars in legitimate loans made by local life insurance 
cempanies prior to 1963 and remaining outstanding and unpaid. (1) 
Ti.ese life insurance companies acting "above board" and in good 
Saithn and in the belief that they were not required to obtain a Loan 
Shark license cannot now stand such staggering losses and the in- 
evitabdle result will be the bankruptcy or receivership of all such 
companies with the attendant loss sustained by local policy holders 
well as the local employees of such companies. Such grave and 


catastrophic results must be the concern of the Court in banc. 


IV 
The panel deciding this case failed to consider the over- 
riding equitable principles which Pore the exercise of bankrupt- 
cy jurisdiction as set forth in Marin v. England, 385 U.S. 99, 17 
If. Ed. 24 197, 87 S. Ct. 274 (1966), and In Re Ralston, 401 F.2d 
1933. The text of Collier on Bankruptcy (1 70.45, at pg. 558-59) 


relied upon by the Court and relating to the setting aside of 


references and voiding acts of chicanery on the part of the 
, 


Gin addition local insurance companies have purchased a sub- 


stantial number of large loans from District of Columbia 
mortgage bankers with interest in excess of 6% since 1963. 
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| 
bankrupt is not in point where an open, routine secured loan 
made by a reputable insurance company is set aside with the 


inequitable results of an unconscionable windfall. 
u : 

The criminal penalty for violation of Title 26, Sec- 
tio& 601 et seq, is clearly set forth in Section 607. The 
Civfl sanctions for violations of the chapter, Limited to loans 
not in excess of $200, are set forth at Section 605, "no such 
loan greater than $200 shall be made to any one person; ro- 
‘vided, That any person contracting, directly or indirectly, 
for, or receiving a greater rate oninserest than that fixed 
in this chapter, shall forfeit all interest so contracted for 
or received; * * * "and, in addition, one-quarter of the prin- 
cipel. If it had been the intent of Congress te impose civil 
sanctions for the violation of Title 26, Section 602 (as this 
Court in its Opinion has construed it), then such civil sanc- 
tions would have been set forth in the Loan Shark Act. Having 
specifically included in the Loan Shark Act criminal penalties 
and§civil sanctions for the violation of interest charged on 
loans under $200, it must be concluded that Congress intended no 
such penalty as the Court imposed, namely, one hundred percent 
forfeiture of all principal and interest for a violation of 


Section 601. Even the usury statutes of the District of Colun- 


bia which logic dictates would impose a more serious sanction, 


limits such sanctions to the usurious interest paid (District of 
sep | 
| 


Columbia Code, Title 28, Section 3304). The Court's heavy handed 
application of the most severe possible civil sanctions is in 
clear violation of the statute as it should properly be construed. 
The doctrine of the construction expressio unis est exclusio 
alterius is applicable and under such doctrine no civil sanctions 
were intended by Congress for any violation of Section 601 as 


construed by the Court. 


Wi 


The Court in interpreting the Loan Shark Act and the 


extent of its coverage ignored the contemporaneous practical 


eqnstruction of the Act universally accepted for many years by 


} 
tHe persons affected thereby. As stated in 50 Am. Jur., STATUTES, 


at page 318 et sea: 


"Tt has been held that in the construction of 
a statute, the Court may take into consideration the 
practical construction theretofore given the statute, 
or the manner in which the statute has been interpreted 
by the general public, or by those affected by the law, 
especially where such practical construction has been 
long continued and acauiesced in by the legal profes- 
sion. 

* EF 

"The practical construction given a statute for 
a long period of time has deen considered strong evi- 
dence of the meaning of the law. Such contemporaneous 
or practical construction is treated by the courts as 
of importance, and as entitled to great weight, respect, 
and persuasive influence. Indeed, the practical con- 
struction of 2 statute, or the meaning publicly given 
4t by contemporary usage, is usually presumed to be the 
true one. It should not be disturbed, disregarded, or 
overturned, especially where all other suggested con- 
structions are at least as doubtful as the practical one 
adopted, * * * These rules prevail, even where the 
language has etymologically or popularly a different 
meaning. Only compelling language in the statute itself 
will warrant the rejection of a construction long and 
generally accepted, especially where overturning the 


established practice will have far-reaching consequences." 
emphasis added) 


—"On— 


From 1913 until 1962 the life insurance companies in the 
District of Columbia so construed the Loan Shark Act as applying 
exclusively to loans of less than $200 to any one borrower. It 
was only after several Court of Appeals decisions éonfused the 
situation that such companies, out of an abundance of caution, 
sought from Congress and obtained in 1963 a specific exemption. 

Similarly real estate brokers have for years openly made 
Lodhs in the District of Columbia at interest in excess of 6% 
without a Loan Shark license. Reputable insurance compenies and 
real estate brokers-mortgage bankers would not openly make loans 
totaling hundreds of millions of dollars with any knowledge or 
even a suggestion that such loans might be invalid as a result of 
being in violation of the Loan Shark Act. Their practical con- 


‘struction of the Act has been of long duration and is entitled to 


great weight in construing the statute. 
VII 

In construing the Loan Shark Act, this Court ignores the 

clear legislative intent as disclosed by the legislative history. 


As stated by Representative McMillan in presenting the 1963 Amend- 


ment exempting life insurance companies from the Act, "The legis- 
lative record shows clearly that the 1913 Act [Loan Shark Act] was 
aimed at driving out the unlicensed makers of small loans charging ~ 
an exorbitant rate of interest to the borrowers. As late as 1930 

it was considered that the Act applied only to small loans of $200 
or less and did not apply to normal real estate mortgage transac- 
tions (see Von Rosen v. Dean, 41 F.2d 982) * * * it seems clear that 
the 1913 Act was not intended to cover a lender such as an insur- 


ance company, * * 
= 7 = 


The entire legislative history makes it eminently clear 
the? the Loan Shark Act was specifically intended to protect 
the borrover of small sums from ruinous interest rates (70% per 
annun to 327% per annum), 45 Cong. Rec. 4361 (1910). 

As a further aid in construing the statute, the Court may 
look to the administrative interpretation of the Act. Section 
607 requires the District of Columbia to cause the Corporation 
Counsel to institute criminal proceedings for the enforcement of 
thezLoan Shark Act. Despite numerous and frequent loans openly 
made by local life insurance companies in the District of Columbia 
aes to 1963 at an interest rate greater than 6% without a Loan 
Shark license, no such prosecution was had. The District of 
Coluxbia charged with the enforcement of the Act simply did not 


construe the Act to encompass such loans. 
i VIII 
This Court erred in construing the 1963 amendment to the 


Loan Shark Act specifically exempting life insurance companies 


from its coverage as having no retroactive effect (page 14 of 


the Opinion). As stated by the Supreme Court in McNair v. Knott, 
302 U.S. 369, 82 L. Ed. 307, 58 S. Ct. 245 (1937): 


- " * * * If Congress had desired to limit the remedial 

grant to subsequent security contracts, it would doubt- 
‘ less have provided an additional limitation relating to 
prior agreements. This it did not do. Congress alone 
had the power to write such a limitation in the bill. 

x KK 
"Phere is nothing novel or extraordinary in the 

passage of laws by the Federal Government and the 
States ratifying, confirming, validating, or curing 
defective contracts. Such statutes, usually designated 
as 'remedial,' 'curative,' or ‘enabling,' merely remove 


gE 


legal obstacles and permit parties to carry out their 
contracts according to their own desires and) intentions. 
Such statutes have validated transactions that were 
previously illegal relating to mortgages, deeds, bonds, 
and other contracts. Placing the stamp of legality on a 
contract voluntarily and fairly entered into by parties 
for their mutual advantage takes nothing away from either 
of them. No party who has made an illegal contract has 
@ right to insist that it remain permanently illegal. 
Public policy cannot be made static by those; who, for 
reasons of their own, make contracts beyond their legal 
powers. No person has a vested right to be permitted 

to evade contracts which he has illegaily made." 


Congress having not specifically limited the! remedial 
effect of the 1963 Amendment of the Loan Shark Act to future 
loans, such Amendment removes any legal obstacle to! loans by 


insurance companies theretofore made which might have been in 


violation of the Act. 


IX 


The construction of Title 26, Section 601 et seq, by this 
Court would render the Loan Shark Act unconstitutional as depriv- 
ing local insurance companies of equal protection of the law and, 


as applicable in the District of Columbia, due process of law 


(Fifth Amendment to the Constitution). 


When a legislative act imposes the restriction of a lic- 


ensing requirement upon one class of persons, i.e. insurance 
companies, engaged in the business of lending money and such 
restrictions are not imposed upon banks and other exempt persons 
engaged in the same business and under similar circimstances, 
there is a violation of the equal protection and aue process 
clauses of the Constitution and the act is mnconssteosionsa Both 


the insurance companies on the one hand and the banks on the other 


are in virtually identical positions since each is a highly regu- 
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Fated business under the District of Columbia Code as is clearly 
recognized by Judge Wilkey at pages 10 and 11 of the Opinion. 

tho require the insurance companies in the conduct of their legit- 
mate business to be licensed as loan sharks under pain of forfeit- 
ure and criminal prosecution while exempting banks for an identical 


activity is clearly invidious discrimination. 


x 


In view of the page limitation imposed by the Federal 


’ 
a of Appellate Procedure on this petition, petitioner would 


fer to its brief filed herein and would adopt by reference the 
similar petition filed by Hartford Life Insurance Company in the 
companion case Number 24,118 for further points to be considered 
by the Court in determining the granting of a hearing in banc or 
ii the alternative a rehearing. 
j For the reasons hereinabove stated, a hearing in banc or 
§n the alternative a rehearing is respectfully but most urgently 


REISE 


° 
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for the District of Columbia 
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LIFE INSURANCE COMPANY 


COUNTERSTATEMENT OF THE CASE 


PROCEDURAL BACKGROUND 


The statement of “Procedural Background” made by Appellant 


is substantially correct. 


THE FACTS 


[ Appellant’s “Factual and Legal Background” is superficial, in- 
complete and rife with unwarranted conclusions. The Record, how- 
ever, indicates that the facts are substantially as follows: 


The first ten findings of fact (pages 1-3 of Referee’s Memoran- 
dum) (App. 33-5) are as follows: 


“1. This controversy involves two notes, each 
made by Pend-Maple. Inc., a Maryland corporation 
with its principal office in the State of Maryland, to 
the order of The Manufacturers Life Insurance Com- 
pany, a Canadian corporation with its principal office 
in Toronto, Canada, one dated August 30, 1960 in 
the principal amount of $545,000 and the other 
dated August 30, 1960 in the principal amount of 
$75,000, each bearing interest at 6-1/4% per annum, 
secured by a deed of trust on real estate located in 
Montgomery County, Maryland, for the purposes of 
this memorandum described as the Sylvan Terrace 
Apartments. 


“2. The proposal that Manufacturers make these 
loans to Pend-Maple, Inc., was submitted to Manufac- 
turers by the H. G. Smithy Company, (Smithy), a 
mortgage loan correspondent and real estate establish- 
ment with its principal, and then only, office in the 
District of Columbia, but the decision to make the 
loan was made by Manufacturers at its home office 
in Toronto, Canada. Manufacturers had no agent in 
the District of Columbia, at that time, authorized or 
empowered to make such loans. 


“3 Although Smithy participated in the prelimi- 
naries leading to the conclusion of the transaction, 
and although legal advice, appraisals, and perhaps 
other professional assistance was furnished by attor- 
neys, appraisers and others maintaining offices in the 


District of Columbia, the loan was finally consum- | 
mated in the State of Maryland, where the notes and 
deeds of trust were executed and the deed of trust , 
recorded. 


“4. Subsequent to the consummation of the loan 
agreement, the monies involved were advanced over 
a relatively short period of time by Manufacturers| 
from its office in Canada to Pend-Maple, Inc., at its; 
office in Maryland, via the office of Smithy in the | 
District of Columbia. | 


“5. Smithy did not negotiate the loan, nor was i 
authorized to do so either by its mortgage loan cor- 
respondent agreement with Manufacturers dated | 
August 18, 1960, or any other agreement or authori- 
zation, and most of its activities with respect to the 
loan took place in Maryland. 

“6. Asa result of the loan Pend-Maple. Inc., be-. 
came the owner of the Sylvan Terrace Apartments, | 
located in the State of Maryland, which it subse- 
quently sold to Louis B. Chelec. Ann D. Chelec.} 
Charles Cohen, Freda Cohen, William Cohen and | 
Rosalie Cohen, who (with the exception of Louis B. 
Chelec, who died about December 1, 1961) sold and 
conveyed it to Parkwood, the Debtor herein, by deed 
dated March 5, 1963, in whose possession it re+ 
mained at the initiation of this Chapter X proceeding 
(except for the short receivership action that pre+ 
ceded this Chapter X proceeding). 


“7, The Manufacturers Life Insurance Company | 
made no loans in the District of Columbia between | 


January 1, 1959 and May 7, 1968 at a rate of inter- 
est in excess of 6% per annum. 

“8. Manufacturers was licensed to, and did, en- | 
gage in the life insurance business in the District of | 
Columbia in 1960 and 1961. Manufacturers was not 


licensed to engage in the business of loaning money 
in the District of Columbia under the requirements 
of $ 26-601 er seq of the District of Columbia Code 
(1961). 


“9. Sylvan Terrace Apartments was acquired by 
Parkwood subject to the deed of trust held by Manu- 
facturers, and there is no evidence that Parkwood or 
its predecessors in ownership challenged the validity 
of the deed of trust or the notes secured by it prior 
to the appointment of the Trustee. 


“10. It is also evident that payments were made 
on said notes in accordance with terms and conditions 
thereof prior to the appointment of the Trustee.” 


These findings are not only supported, but strengthened, by 
the evidence before the Referee and, ultimately, before the District 
_ Court when it adopted the Referee’s Memorandum with the addi- 
" tional statement “that Maryland, rather than District of Columbia, 
law controlled the validity of the loan transactions.” (App. 39-40) 
This evidence was as follows: 


Fact Record Citation 


1. Original Note and Deed 1. Proof of Claim; Answer No. 6 
of Trust for $545,000 of Manufacturers to first set 
were executed and ac- of interrogatives (referred to 
knowledged in Mont- as interogs. #1, hereafter); Af- 
gomery County, Mary- fidavit of Boswell attached to 
land before George motion for summary judgment. 

Boswell, Notary; same as (App. 78, 91, 92, 94) 
to additional Deed of 

Trust and Note for 

$75,000. 


. Building and Loan . Answer #1 to Interogs. #1. 
Agreement executed by (App. 93, 100-101) 
Pend-Maple, Inc. in 
Maryland. 


. Proceeds of both loans . Answer #20 to Interogs. fl. 
were disbursed to bor- (App. 97) 
rower in Maryland. 


. District of Columbia . Answers Nos. 10 and 23 to | 
office, an agency of Interogs. #1. (App. 94-95, | 
Manufacturers, had no 97) | 
connection with the ne- 
gotiation and/or execu- 
tion of the loan or 
notes. 


. Both the application for 5. Answer No. 4 of Manufac- | 
the first loan and the turers to 2nd Set of eal 
second loan were exe- gatives. (App. 118-120) 
cuted by the borrower | 
in Maryland. | 


In addition the Statement of Material Facts filed by Manufac- 
turers with its amended motion for summary judgment (App. /110- 
111) contained the following: 


“1. The loan or loans were made by a Canadian cor- 
poration to a Maryland corporation. 


Montgomery County, Maryland and the deed of trust | 
recorded in that County. 


“5. The decision to make the loan was made in To- 
ronto Canada. 


| 
“2. The notes and deeds of trust were executed in | 
| 
| 


| 
“6. The funds were received by the borrower in the 
State of Maryland.” 


In the Statement of Genuine Issues filed by the Trustee (App. 
117), no traverse of said paragraphs 1, 2, 5 and 6 of the Statement 
of Material Facts was made, and there was no indication that jthese 
facts were disputed by Trustee. 


The deposition of Russell E. Pelot, a vice president of the H. G. 
Smithy Company in charge of its mortgage department in 1960 and 
1961 (App. 253-316). further reveals: 


App. Pages: Testimony: 


356-7 At time loan application was taken from Pend-Maple, 
Inc.. H. G. Smithy Co. was not even a loan corre- 
spondent for Manufacturers. See Claimant’s Ex. 1 
and Trustee’s Ex. 1. (App. 318-319, 330-331). 


Claimant’s Ex. 1 indicates that the application was 
directed to H G. Smithy Co. and not to any particu- 
lar lending institution (App. 318-319). 


361 The loan was not solicited for Manufacturers. 


265, 295-6 Did not tell borrower that the application would be 
‘sent to Manufacturers. It could have been sent to 
one of several companies. 


267-8, 295 The application was the first H. G. Smithy Co. had 
ever submitted to Manufacturers. 


269 H. G. Smithy Co. does not solicit loans on behalf of 
any one lender. It solicits applications for its own 
“stock in trade” and then decides who to submit 
‘them to. In effect, it is a broker of applications. 


276 Application was accepted in Canada. 


287-9 H. G. Smithy Co. had to pay Manufacturers to accept 
the application. 


291-2, 298- | This payment came out of H. G. Smithy Co.’s profit 
300 on the transaction, since it charged Pend-Maple, Inc. 
a fee, and then had to bear whatever the cost was, 
if any, of inducing one or more sources of the loan 
to accept the transaction. It was thus an independ- 
ent contractor, brokering the application, so to speak, 
to make a profit. 


H. G. Smithy Co. did not hold itself out as being 
able to get a loan from Manufacturers prior to’ the 
submission of the Pend-Maple, Inc. application. 


Even after submitting Pend-Maple, Inc. application, 
until about 1963, H. G. Smithy Co. did not even put 
up a sign saying they were mortgage loan correspond- 
ent for Manufacturers, nor did they advertise it in the 
newspapers. 

H. G. Smithy Co. did not indicate on its letterhead. 
in 1960 and 1961, that it was mortgage loan corres- 


pondent for Manufacturers. | 


If Manufacturers had not accepted the application of 
Pend-Maple, Inc. to H. G. Smithy Co.. the latcer 
would have submitted it to one of a number of other 
potential lenders. 

In 1960 and 1961 H. G. Smithy Co. was a Real Es- 
tate Broker and a Mortgage Broker. 

H. G. Smithy Co. could have submitted the lean ap- 
plication to any one of many companies. : 


H. G. Smithy Co. prepared the application for loan 
on behalf of Pend-Maple, Inc. 


ARGUMENT | 


I. MARYLAND, NOT DISTRICT OF COLUMBIA LAW DET! ERMINES 
THE VALIDITY OF MANUFACTURERS’ DEED OF BRCSA 


The only issue presented by this appeal is whether the notes of 
Pend-Maple, Inc. are secured by a valid deed of trust on Sy Wan Ter- 
race Apartments, located in Takoma Park, Maryland. There is no 
issue of personal liability on the part of Reorganized Parkwood. 
Inc., since it never assumed the loans. 


The facts in the record are set forth under the Statement of the 
Case. and will not be repeated verbatim here, but they may be sum- 
marized as the! making of two connected loans by a Canadian cor- 
poration to a Maryland corporation, with the two applications for 
such loans being executed in Maryland and accepted in Canada, the 
notes having been executed in Maryland and the deed of trust of 
real property located in Maryland having been also executed and re- 
corded in Maryland, and the proceeds of the loans disbursed to the 
borrower in Maryland. 


It is submitted that in such a situation, Maryland law controls, 
and Section 26-601 of the D.C. Code (1961 ed.), upon which Ap- 
pellant solely relies to attack the transaction can have no application. 


The validity of conveyances of real property, and of mortgages 
and deed of ‘trust, are determined by the law of the situs of the 
property. Filson v. Fountain, 84 U.S. App. D.C. 46, 171 F.2d 999 
(1948) rev. on other grounds 333 U.S. 681 (1948); Hardy v. Hardy, 


250 F. Supp. 956 (D.D.C. 1966); Love v. Denver Bank, 341 F.2d 
402 (C.A. 10th, 1965); In re Abell, 19 F.2d 965 (C.A. 7th, 1927); 
Roach v. Jurchak, 182 Md. 646, 35 A.2d 817 at 819 (1944); Bish v. 
Bish, 181 Md. 621, 31 A.2d 348 at 350 (1943): Haney v. Marshall, 
9 Md. 194 at’ 212 (1856); 5 Maryland Law Encyclopedia “Conflict 
of Laws” $ 7; 15 Ibid. “Mortgages” § 5. See also Sutherland 
y. United States, 266 U.S. 226 (1924). 


Even if this had been a loan secured by a pledge of personalty, 
or even an unsecured loan, the law of Maryland, the place where the 
contract was made, would govern “matters bearing upon the execu- 
tion, interpretation and validity of the contract.” Keco Industries, 
Inc. v. ACF Industries, Inc., 316 F.2d 513 (C.A. 4th, 1963) (on ap- 
peal from U.S. District Court for the District of Maryland); Becker 
Pretzel Bakeries, Inc. v. Universal Oven Company, 279 F. Supp. 893 


(D. Md. 1968); Scott v. First National Bank of Baltimore, 224 Md. 
462, 168 A.2d 349 (1961), Mackubin v. Curtis-Wright Corp., 190 
Md. 52, 57 A.2d 318 (1948): Union Trust Co. v. Knabe, 122) Md. 
584, 89 Atl. 1106 (1914). See Restatement of the Law. “Conflict 
of Laws” §§ 332(e) and 347. 


Even if there were a choice of jurisdictions. the parties would 
be deemed to have contracted with respect to the jurisdiction 
which would sustain the transaction, that is. Maryland, absent any 
express selection of another jurisdiction. Green v. Northwestern 
Trust Co.. 178 Minn. 30, 150 N.W. 229. | 


| 

As the Green case pointed out. this implication is greatly 
strengthened when, as here, the relatively small extra additional in- 
terest agreed upon (1/4% here. an increase from 8% to 10%. after 
maturity there) is such that no reasonable lender would have risked 
the greater sum for such a small increase. intentionally. | 


The District Court, as a Bankruptcy Court. properly decided 
this matter as would the Courts of the State of Maryland. Jn re 
Baltimore & Ohio R. Co., 34 F. Supp. 154 (D. Md. 1940) appeal 
dismissed, Ackert v. Baltimore & Ohio R. Co.. 115 F.2d 455 (C. A. 
4th, 1940) cert. den.. Harvard State Bank y. Baltimore & Ohio R. 
Co., 311 U.S. 717 (1941). Penal or penalty statutes of one jurisdic- 
tion have no extra-territorial application. Maryland courts would 
not enforce penalties arising om violations of foreign statutes, 
First National Bank vy. Price. 33 Md. 487 (1871). 


Against these facts and these rules of conflict of law, the appel- 
lant suggests that a penalty arising out of an Act of Congress appli- 
cable to the District of Columbia can penalize the entire transaction 
and void a Maryland loan and a lien on Maryland real property. 
Surely “the tail is about to wag the dog.” Appellant's suggested 
interpretation was specifically thwarted by an amendment proposed 
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by Representative Hamilton of West Virginia and adopted by the 
House in 1912.! That amendment specifically placed the words “‘in 
the District of Columbia” after the word “engage” so as to elimi- 
nate the possible application of the act to any other section of the 
country. 


This specific amendment, coupled with the continual emphasis 
within the Congressional Record that almost every state had this 
type of protection, and that it was lacking to the residents of the 
District of Columbia, makes it incomprehensible that Congress 
intended to have this bill applied to loans which are not entirely 
local in nature.? 


Moreover, it is clear from the statutes and judicial precedents of 
the State of Maryland that not only would Maryland law not 
purport to void the transactions in the instant case, but that to 
apply a foreign penal or penalty statute like § 26-601 here would 
violate the public policy of the State of Maryland. 


At all relevant times, there was in effect in Maryland a law 
similar to § 26-601, ef seq., namely Article 58A of the Annotated 
Code of Maryland (1957 ed.). Fortunately it had been somewhat 
more carefully drawn, and clearly was limited to loans of $300.00 
or less, Art. 58A, § 1, which limitation was recognized by the highest 
court of the state, Brenner v. Plitt, 182 Md. 508 at 34 A.2d 853 at 
858-9 (1943); Carozza v. Federal Fin. & Credit Co., 149 Md. 223 
at 246-7, 131 Atl. 332 at 341 (1925). 


The general public policy of Maryland as to the borrowing of 
money by corporations for commercial purposes, as in the instant 
case, and the protection of financially hard pressed individuals 


148 Cong. Rec. 728 (1912) (App. 60-61). 
21375 House Report 1 (1910) (App. 52). 


1] 


_which the general usury as well as small Joan laws of Maryland, 


Articles 49 and 58A of the Annotated Code of Maryland ( 1957 ed.), 
are both designed to protect are clearly set forth by the Court of 


Appeals of Maryland in Carozza, 149 Md. at 249-51, 131 Atl. at 
342-3: | 


“There is general recognition that laws against 
usury sprang from the notion that the needy and 
driven borrower was, by reason of his unfortunate 
circumstances, subject to the dominion of the lender. 
with disastrous pecuniary loss and personal hardship. 
Instances of privation and distress were common, and 
the State conceived it a duty to redress so far as pos- 
sible the wrongs resulting from the inequality of the 
contracting parties, by relieving the necessitous oF 
rower of usurious impositions. 


“The usury laws, therefore, proceed upon the 
theory that a usurious loan is attributable to such an 
inequality in the relation of the lender and bor- 
rower that the borrower's necessities deprived him of 


freedom in contracting and placed him at the mer¢y 
of the lender. The law regards the borrower as in 
vinculis, and, so, the injury inflicted. and the relief 
afforded, as personal to the individual wronged. 
corporation, on the contrary, is not a natural person, 
but an artificial legal entity. which intervenes between 
the lender and the persons who own its stock or 
form its membership. It is organized for commercial 
or other purposes, which are best subserved by the 
advantages given through the corporate powers con- 
ferred by the State of which it is the creature. It has 
no sensations and cannot be coerced by its necessities 
into any legal obligations beyond its defined and 
limited corporate powers. It is primarily a creature 
of the law, under which capital concentrates for busi- 
ness and other gainful ends in an amount judged suf- 
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ficient ‘for the particular undertaking, and with the 
knowledge that what has been contributed in the 
form of capital and resources is the usual measure 
and limit of the loss of the corporate membership. 


“The individual borrows from a need springing 
from his own personal necessities, but the corporation 
becomes a borrower from a corporate exigency. 
Although popular prejudice against usury subsists, the 
progress of society has brought about the general use 
of corporate enterprises in all forms of commercial 
activity, and a general recognition of the economic 
truth that the volume of borrowing for commercial 
purposes through corporations has gradually become 
of surpassing importance in comparison with the bor- 
rowing for purposes of necessity by the individual; 
and that usury laws, particularly with respect to busi- 
ness affairs, increase the value of money and are 
restraints on the natural flow and supply of capital to 
the prejudice of industry and commerce. Again, the 
loss of the individual, singly or jointly, through usury, 
is at once both personal and immediate, but that of 
a corporation may or may not result in ultimate loss 
to its fluctuating membership, and, therefore, while 
the corporate loss is immediate to the corporation, 
it is both mediate and proportional among the cor- 
porate|membership. Moreover, the average corpora- 
tion possesses more capital than the average man or 
unincorporated combination of men, and the greater 
the capital the less is the chance of serious loss in 
any undertaking for which borrowing is necessary. 


“It may well be that the Legislature concluded 
that a' borrowing by a corporation for corporate pur- 
poses was distinguished by quite plain and practical 
considerations of public policy from a borrowing by 
an individual for his personal needs, even though 
financial embarrassment in both the individual and 
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corporate debtor would be indicated by the usury 
demanded; and that the more legitimate object of a 
usury statute is the protection of the public rather | 
than the mediate protection of the shareholders of 

a corporation. Morawetz on Private Corporations, 
secs. 667 and 668. 


“The courts of other jurisdictions have recognized 
the validity of the classification involved in the Mary- 
land statute, and we are in accord with their conclu- 
sion because it is the weight of authority and the just 
application of sound principles of constitutional law. 
2 Machen on Corporations, sec. 1694. 


“6. The result of the constitutionality of section 131 
of article 23 of Bagby’s Code ‘is to leave lenders and 
corporate borrowers free to agree upon any rate of 
interest above the regular limit,’ and guarantors and 
sureties on the obligations of corporate borrowers 
bound to the extent of the principal obligation and 
without any right to set up usury as a cause of action 
or a defense at law or in equity. Penrose v. Canton 
National Bank, 147 Md. 200, 206, 209. and cases 
therein cited; and Griffith v. Connecticut, 218 U.S. 
563; State v. Hurlburt, 82 Conn. 232: Smoor y. 
People’s etc. Assn.. 95 Va. 686; Mutual Loan Co. 
v. Martell, 222 U.S. 225: Webb on Usury. secs. 301, | 
249.” 


Appellant relies upon two cases to overcome the foregoing con- 
siderations, Indian Lake Estates, Inc. vy. Ten Individual Defendants, 
121 U.S. App. D.C. 305, 350 F.2d 435 (1965), and Horning vy, 
District of Columbia, 254 U.S. 135 (1920), but they avail him not. 


In Jndian Lake and its earlier appeal, Indian Lake Estates, Inc. 
v, Lichtman, 114 U.S. App. D.C. 90, 311 F.2d 776 (1962), | this 
Court did not reach nor discuss the applicability of § 26-6011 to 


loans made outside of the District of Columbia and secured on-real 
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property in other states. At 121 U.S. App. D.C. 311, 350 F.2d 411. 
this Court described the appellants claim as pleaded to be that 
Appellees “were engaged ‘in the business of loaning money’ without 
complying with the requirements of the licensing statute and had 
here entered into loans under which usurious interest had been 
exacted, as the result of which the appellant had suffered damage” 
(emphssis supplied). This Court did no more than rule that such 
a claim. involving making a loan in the District of Columbia, states 
some sort of cause of action. There is not the slightest suggestion 
in either case that foreign loans and mortgages were to be declared 
void and the principal and interest forfeited. 


Horning was a criminal prosecution for violation of the law 
here relied upon by Appellants. There a Washington pawnbroker 
with a regular clientele of residents of that city had them picked up 
at his Washington collecting point and taken across the bridge into 
Virginia to execute the pledge of property. and then returned to the 
District, thus attempting to evade the purpose of the Act, which 


was the protection of the residents of Washington from excessive 
interest. Taken as a whole, the evidence in Horning revealed a mere 
sham in an attempt to circumvent the law. The evidence here shows 
no such sham. The borrower was a Maryland corporation borrowing 
from a Canadian corporation on the security of Maryland real prop- 
erty. The execution of the loan application, notes and deed of 
trust, and the disbursement of the funds in Maryland, far from 
being a sham, were the normal things to do in such a circumstance. 


Lastly Appellant points to some activity being taken in connec- 
tion with the loan in the District of Columbia. None of these were 
acts which would under conflict of laws principles, make this a Dis- 
trict of Columbia contract, or loan. They were mainly activities of 
H. G. Smithy Company, an independent contractor, who, as the 
facts established in the Pelot deposition show (App. 253-316), acted 
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as a broker, and ultimately placed the loan application with Appel- 
lee.> Even if some of those actions had been of a nature to have 
tended to make this a District of Columbia, rather than a Maryland, 
transaction, and it is submitted they were not that significant in 
view of the Maryland actions, nevertheless, the parties would still 
have been deemed to have contracted with respect to the laws of 
Maryland, Green v. Northwestern Trust Co., 178 Minn. 30, 150 N.W. 
229. | 
Taken as a whole the facts of this case indicate that the District 
Judge was not clearly erroneous to have found that this was a Mary- 
land transaction and that Maryland, not District of Columbia, law 
applied. Indeed, to have concluded otherwise would have! been 
clearly erroneous. | 


Il. SECTION 26-601 DID NOT APPLY, IN ANY EVENT, TO. 
LOANS MADE BY LIFE INSURANCE COMPANIES PRIOR 
TO 1963. 


District of Columbia Code. $26-601, et seq. has been indppli 
cable to any insurance company authorized to do life insurance 
business in the District of Columbia since prior to 1948, the time 
since which time Manufacturers has been so authorized, as indicated 
by its Certificate of Authority (App. 247-251). 


| 

Life insurance companies are engaged in writing and issuing 
policies of insurance wherein the companies promise to pay future 
death claims and other benefits in exchange for premiums paid to 
them by their policyholders. It is a mandatory requisite of the 


3The activities of H.G. Smithy Company were those of a Real 
Estate Broker, D.C. Code § 45-1402, and could not have violated the 
Loan Shark Law, D.C. Code § 26-610, nor cast any pall of sala 
on the loan, in any event. 
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“business of insurance” that life insurance companies invest their 
funds in order to meet future claims. The investment of its funds 
is such an integral part of the business of insurance that without the 
right to invest. a life insurance company cannot exist. 


The principle that investment of a life insurance company’s 
funds is a part of the business of insurance and not a separate busi- 
ness or function is well set forth in Metropolitan Life Ins. Co. v. 
Whitestone Management Co.. 77 F.2d 255 (7th Cir. 1935), cert. den. 
296 U.S. 632 (1935). where at Pages 259 and 260 the following is 
stated: 


It was further found by the master that the Metropo- 
litan Life Insurance Company during all the times 
referred to herein was lawfully licensed under the 
Illinois insurance statutes to engage in the life insur- 
ance business, but that it had never obtained a license 
from the State of Illinois under the General Corpora- 
tion Act of that state to transact business as a foreign 
corporation. 


Appellants’ first contention is that the loaning of 
money by an insurance company is a business separate 
and apart from that of writing insurance, hence, they 
urge, it was necessary for the Metropolitan Life Insur- 
ance Company, before it could legally loan money in 
Illinois, to secure a license pursuant to the provisions 
of the Illinois General Corporation Act, notwithstand- 
ing the fact that it at all times in question held a 
license from that state to do a life insurance business. 
They ‘base their contention upon certain provisions of 
the General Corporation Act of Illinois, and other 
unrelated statutes, referred to by them as follows: 


ne * * 


We are of the opinion, however, that the General 
Corporation Act of Illinois has no applicability what- 
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ever to insurance companies conducting an insurance | 

business in Illinois under a license to do so issued by | 

that state, even though such insurance companies loan | 
their money and take security therefor within that | 
state. In Jn re Peoria Life Insurance Company, 75 F. 
(2d) 777, decided February 11, 1935, this Court held| 
that an insurance company, aside from the mere 
issuance of policies, has the highest duties and powers | 

to protect its policies and the investments which they 
represent, and has all incidental powers reasonably 
necessary to the performance of those duties. We | 
can conceive no higher duty of an insurance company | 
than that of investing its money and taking security, | 
for upon its success in this respect the success of the 
entire structure depends. * * * 


Also see Prudential Ins. Co. of America v. Richman, 292 Il. App. 
261, 11 N.E. 2d 126; In re Peoria Life Ins. Co., 75 F.2d 777; 
Bankers Life Co. of Des Moines, Iowa v. Horsfall, 48 S.D. 629, 
205 N.W. 714; Austell v. Union Central Life Ins. Co., (Ark), 2 S.W. 
2d 22; Flakne v. Metropolitan Life Ins. Co., 198 Minn. 465, 260 
N.W. 566: Central Life Assur. Soc. v. Tiger, 177 Okl. 108, 57 P.2d 
1182; Union Central Life Ins. Co. v. Rahn, 63 Idaho 243, 118 P.2d 
717. To the same effect is Lovis v. New York Life Ins. Co.. 358 Pa. 
57, 55 A.2d 801, concerning real estate investments. 

The same principle has been followed as to other types of cor- 
porations. A corporation’s loaning of money was held to be incidental 
to the principal business authorized by its charter and thus not sub- 
ject to licensing under a small loan or similar law in Walsh v 
Mazzariello, 71 N.Y.S. 2d 806: Keeler y. Peoples Loan & Savings Co., 
64 Ga. App. 463, 13 S.E. 2d 590 (1941): Ballard vy. Ponchateula 
Homestead Ass'n., 137 La. 677, 69 So. 91 (1915). 
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That the investment of its funds is an integral part of the busi- 
ness of insurance was recognized by the Supreme Court in United 
States y. Atlas Ins. Co.. 381 U.S. 233 (1965) when it said at Page 
247: 

An insurance company obtains most of its funds from 
premiums paid to it by policyholders in exchange for 
the company’s promise to pay future death claims 
and other benefits. The company is also obligated to 
maintain reserves, which, if they are to be adequate 
to pay future claims, must grow at a sufficient rate 
each year. The receipt of premiums necessarily entails 
the creation of reserves and additions to reserves from 
investment income. Thus the insurance company is 
not only permitted to invest, but it must invest: and 
it must return to the reserve a large portion of its 
investment income. 


Congress in 1901 recognized that insurance companies were 
affected with a public interest and therefore subject to special regu- 


lation. In that year Congress established a Department of Insurance 
for the District of Columbia, created the post of Superintendent of 
Insurance and charged the Superintendent with the duty of super- 
vising insurance companies. Act of March 3, 1901, 31 Stat. 1289, 
Ch. 854, 8645. Congress has since 1901 made more comprehensive 
and detailed its regulation of insurance companies so that today Title 
35 of the District of Columbia Code, consisting of fifteen chapters, 
is solely concerned with the regulation of insurance companies. 


If it were not considered a necessary function of insurance 
companies to invest the funds received from the writing of policies 
of insurance, then it must be presumed that Congress would not 
have legislated with regard to investments by insurance companies. 
A portion of the District of Columbia Code ($35-535) is devoted 
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exclusively to detailing the investments that an insurance company 
may properly make. | 


It is absurd to argue that Congress after having: 


(1) Set up a Department of Insurance; 


| 

| 

| 

(2) Established the office of Superintendent of Insurance; 


(3) Clothed the Superintendent with the power to make rules 
and regulations concerning insurance companies; 


(4) Charged the Superintendent with the duty of seeing that 
the laws of the United States are faithfully executed; 


(5) Detailed the sole method of taxation of insurance com- 
panies; | 
(6) Provided for the licensing of insurance companies; | 
(7) From time to time detailed the investments an insurance 


company may make; and 


(8) From time to time regulated the internal affairs of insur- 
ance companies; 


would attempt to regulate the legitimate business of insurance com- 
panies by requiring in addition that insurance companies sequre 
another license in order to carry on an integral part of the HERES 
business to wit; investing their funds. 


The sole purpose of $26-601 of the District of Columbia Code 
was to regulate and police those engaged in the business of loaning 


money upon which a rate of interest greater than six per centum per 
annum is charged upon any security of any kind. It was not enacted 
to police or regulate an integral part of the business of insurance, 
the mandatory investing of the business’ funds. That there is a dis- 
tinction between investing and engaging in the business of loaning 

money, see District of Columbia v. Brady, 109 U.S. App. D.C . 324, 
288 F.2d 108 (1960). 
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That $26-601 of the District of Columbia Code has no applica- 
tion to insurance companies is further evidenced by the fact that 
$26-601 requires the payment of a license tax of Five Hundred Dol- 
lars per annum. This is in direct conflict with the Act of March 3, 
1901, 31 Stat. 1289. Ch. 854, $650, which reads as follows: 


Every insurance company and association doing busi- 
ness in the District of Columbia shall. through its local 
agents or representatives, furnish to the superintendent, 
during the month of January of each year, a state- 
ment of its business in said District, setting forth 
specifically the net amount of its premium receipts, 
the amount of losses paid. the amount of expenses 
incurred, respecting the business done in the District 
during the calendar year next preceding, and said 
superintendent shall preserve a separate record of the 
same: in his office for convenient reference, showing 
the ratio of such losses and expenses, respectively, to 
said premium receipts, “and all insurance companies 
of every description, except mutual fire insurance 
companies, shall pay to the collector of taxes before 
March first of each year a sum equal to one and one- 
half per centum of said premium receipts of the last 
preceding calendar year, in lieu of all other taxes, 
except taxes upon real estate and any license fees 
provided for in sections six hundred and fifty-four 
and six hundred and fifty-five; and upon the faiiure 
of any company to pay said taxes before March first, 
as aforesaid, the license of said company shall be 
revoked and a penalty of eight per centum per month 
shall be charged against said company, which, together 
with said taxes, shall be collected before said company, 
shall be allowed to resume business.” (Emphasis 
supplied.) 


Congress has not deviated from its position of 1901 that no 
taxes or license fees other than those spelled out in §§ 35-105 and 


21 | 
| 


47-1806 of the District of Columbia Code shall be imposed on insur- 
ance companies. This in spite of the fact that the pertinent sections 
have been amended several times in order to change the rate of tax- 
ation. In view of the long continued special regulation and taxation 
of insurance companies by Congress. it is an argument reductio ad 
absurdum to say that § 26-601 of the District of Columbia Code 
requires an insurance company to obtain a license and pay a tax of 
Five Hundred Dollars for such license in order to perform an inte- 
gral part of its business which it is already licensed and authorized 
to do, to wit; invest its money so long as it is in compliance with 
§ 28-3303 of the District of Columbia Code. That §§ 35-105 and 
47-1806 of the District of Columbia Code mean what they say, see 
the unprinted opinion of this Court in the case of Districr of 
Columbia v. Equitable Life Insurance Co., Nos. 19,425 and 19, 426, 
decided January 17, 1966. 


That Congress never intended that § 26-601 of the District of 
Columbia Code be applicable to the business of life insurance com- 
panies is made even more patent by the fact that as soon as it came 
to Congress’ attention that there was even the remotest possibility 
tat § 26-601 could by some ridiculous stretch of the imagination 
be construed as applying to life insurance companies, it quickly 
passed an amendment to § 26-610 of the District of Columbia Code 
expressly making it clear that nothing contained in Chapter 6 of 
Title 26 of the District of Columbia Code shall be held to apply to 
the business of life insurance companies. See 77 Stat. 344, Public 
Law 88-191, Senate Report No. 650 and House of Representatives 
Report No. 285 of the 88th Congress. 


In both of these reports, as a matter of fact, the committee 
stated that ‘**. . . it seems clear that the 1913 act [§§ 26-601 er seq. 
was not intended to cover a lender such as an insurance com- 
pany . 


It is submitted. therefore. that insurance companies generally 
are not “engaged in the business of lending money” within the 
meaning of § 26-601. and are. therefore, not subject to the Loan 
Shark Act. 


ll. THE LOAN SHARK ACT OF THE DISTRICT OF COLUM- 
BLA WAS NEVER INTENDED TO APPLY TO THE TYPE 
OF TRANSACTION HERE IN ISSUE 
The present Loan Shark Act is the product of several abortive 
attempts by interested citizens and government officials to protect 
persons of small means living or working in the District of Columbia 
from sharp loan practices. 


In the Sixtieth Congress (1908-1909), three separate bills were 
introduced in the United States Senate dealing with “small loans.’’¢ 
All of these bills apparently died in committee. 


In the Sixty-First Congress, a fourth bill to regulate “The 
Business of Loaning Money in the District of Columbia” was 
introduced. 


The bill introduced in the Senate in 1910 passed the Senate on 
April 7, 1910 and was referred to the House on May 20, 1910, 
where it died. Debate on the floor of the Senate and the House 
report on the bill make it very clear that the purpose of the bill® 
was to correct the vile practice then prevalent in the District of 
Columbia of making “small loans” to “the more needy and unfor- 
tunate borrower” at “ruinous rates” of inte:est. 


45. 2031, S. 2296 and S. 6559, 60th Cong., Ist Sess. (1907). 
55.4503, 61st Cong., 2nd Sess. (1910). 
64 R. Rep. No. 1375, 61st Cong., 2d Sess. (1910) (App. 52). 
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Senator Dillingham of Vermont, the floor manager of Senate 
Bill 4503 (which later died) entitled “‘A bill to regulate the business 
of loaning money on security of any kind by persons, firms, and 
corporations other than national banks, licensed brokers, trust com- 
panies, savings banks, building and loan associations, pawnbrokers, 
and real estate brokers in the District of Columbia,” very definitely 
set the tone and scope of the bill when he stated on the floor to 
the Senate which was assembled as a “Committee of the Whole”: 


What is known as the “loan-shark business” has | 
extended all over the country; it exists in every city | 
in the land. The evidence that was presented to the | 
committee disclosed a most remarkable condition of | 
affairs, and more particularly with respect to the 
rate of interest charged the poor class of borrower | 
for small sums of money. If Senators are interested | 
in the matter and will look into the report of the | 
committee, they will see specific instances given | 
where the rates of interest charged run from 70 per 
cent per annum to 327 per cent per annum on loans 
made by companies in the city of Washington. 45 , 
Cong. Rec. 4361 (1910). 


The bill which was finally enacted was H.R. 8768. A similar 
bill was introduced in the Senate (S. 25) and passed, but! it was 
either consolidated with H.R. 8768 when referred to the House or 
was discarded. 


It is obvious from the legislative history of these early attempts 
to remedy the loan shark abuses existing in the District of Columbia 
during the early part of this century that the Congress was con- 
cerned with regulating loans made by individuals, corporations, and 
associations which were in no way regulated by other acts of 
Congress.” 


748 Cong. Rec. 5175 (1912). Appendix P. 


As. Meme 
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The record is replete with statements to the effect that the evil 
to be corrected by this legislation was the making of loans to indi- 
viduals at interest rates ranging from 20 to 300 per cent.® Thus, in 
determining the applicability of the present District of Columbia 
Loan Shark Act to the case at bar the court should note that this 
is a remedial act and should be liberally construed, with a view to 
giving it the force and effect which Congress intended. Reagan v. 
District of Columbia, 41 App. D.C. 409 (1914); Chew ». District of 
Columbia, 42 App. D.C. 410 (1914). 


In order to fairly determine the force and effect which Congress 
desired it is necessary to discuss the loan market existing in the early 
part of this century. 


As indicated above, Congress was primarily concerned with reg- 
ulating the independent lenders of small loans who made a living off 
residents of the District of Columbia. These residents were financi- 
ally embarrassed and unable to give the security which an institu- 
tional lender could accept and, therefore, were unable to obtain a 


loan from a properly regulated and bonded lender.? 


It is clear that it was not the purpose of intention of the Con- 
gress to regulate institutional investors who were adequately regu- 
lated by other acts of Congress.'° “This is not a usury statute as 


848 Cong. Rec. 719-720 (1912) (remarks of Mr. Dyer, App. 58-60). 
947 Cong. Rec. 3707 (1911) (App. 55-57). 


10 During the debate on Senate Bill 25, “A bill to regulate the business of 
loaning money on a security of any kind by persons, firms, and corporations 
other than national banks, licensed bankers, trust companies, savings banks, 
building and loan associations, pawn brokers, and real estate brokers in the 
District of Columbia,” Senator Burton of Ohio, made the following statement: 
“I know that in Section 8 banks, trust companies, building and loan associa- 
tions and brokers are not included in this Act, but they are regulated by an 
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applied to the regulation of interest charges for the use of money in 
legitimate commercial transactions, but an act licensing, under jlimit- 
ations and restrictions, the loaning of small sums upon personal 
security.” Reagan y. District of Columbia, 41 App. D.C. 409 at 412. 
This fact is lucidly brought forth in both the Senate and House Re- 
ports. In both chambers, when asked the specific purpose of this 
act the answer was, to protect the poor persons of the District of 
Columbia who are compelled to accept small loans at extravagant 


interest rates, primarily from pawn brokers and other small business- 


men.!! 


Thus the court is faced with a specific statute passed for a spe- 
cific purpose. Appellee realizes that there is no set amount in Sec- 
tion 601, as in other sections of the act. and once this Court has 
determined it shall not be limited to small loans. the trial court must 
use its discretion in each case to determine if the specific loan is of 
the character intended to be restricted. subject to review of the Tea- 
sonableness of such ruling in each case by this Court. However, it 
would seem highly unlikely that this Court would apply this statute 
to a loan of over a half a million dollars from an institutional lender. 
like Appellee, to a corporate borrower like Pend-Maple. Inc. where 
there was no overreaching, usury or fraud. To do so would be'a far 
cry from the purpose of the Loan Shark Act which was to prevent 
unscrupulous individuals from preying on the temporary financial 
embarrassment of disadvantaged poor people of the District of Co- 
lumbia. 


earlier Act.” Senator Curtis of Kansas (the floor manager of the Bill), replied 
to Senator Burton “that is because they are provided for in the separate acts.” 
47 Cong. Rec. 3193-3194 (App. 52-55). | 


"147 Cong. Rec. 3195 (1911) Mr. Curtis (App. 54). 48 Cong. Rec. 718 
i (1912) Mr. Cullop (App. 57-58). 
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It has often been said that “hard cases make bad law.” This 
easily may be prevented by restricting the application of the holdings 
in such cases to the same or comparable factual situations. Appel- 
lant here. however. seeks to extract from very different factual situ- 
ations. reeking with usury, fraud and unconscionable overreaching, 
certain rules of law. and apply them in very different factual situa- 
tions. This would indeed turn those principles of law, albeit neces- 
sary in a proper case. into “bad law.” 


Therefore. it is submitted that Section 26-601. et seq. of the 
District of Columbia Code is generally inapplicable to a loan such as 
is present in the case at bar, prior decisions of this court, possibly 
to the contrary. notwithstanding. 


In any event, it was not intended to protect a foreign corpor- 
ate borrower like Pend-Maple, Inc., who in an entirely commercial 
transaction. borrowed money from another foreign corporation to 
obtain funds to build an apartment house in Maryland. To apply 


§ 26-601 in such a case could hardly carry out any purpose of Con- 
gress in the enactment of § 26-601. 


IV. IT WOULD BE INEQUITABLE FOR TRUSTEE TO BE 
ALLOWED TO ATTACK APPELLANTS LIEN. 


The District Court in confirming the Referee’s Memorandum 
(App. 39-40) found and concluded in paragraph 65 thereof (App. 
35-36) that: 

65. Since a bankruptcy court is a court of equity 
it would be both inequitable and unconscionable to 
disallow and expunge the secured claim of The Man- 
ufacturers Life Insurance Company and allow the 
estate to reap a windfall by releasing it from the obli- 
gation to pay a fair price for the real estate securing 
the note and give it the real estate free from the lien, 
particularly when it is quite clear that (a) the bor- 
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rower of the money never challenged the validity of | 
the note; that (b) the borrower sold the real estate | 
securing the notes to a group of persons who acquired 

it subject to the balance due on the notes, and who 
never challenged the validity of the notes: that (c) 
this group of persons, in turn, sold the real estate 
securing the note to the Debtor in this proceeding 
subject to the balance due on the note. which amount 
was deducted from the purchase price; and that (d) | 
the Debtor made payments on the said note there- | 
after and did not challenge its validity. 


Appellant Trustee relies upon Section 70(c) of the Bankruptcy 
Act, 11 U.S. Code § 110(c), and several Maryland cases to support 
its right to attack the lien. However, Trustee has misappraised | the 
District Court’s holding, it is submitted. 


Appellant has not elected to go into the courts of Maryland 
and attack the validity of the lien. Instead, it is proceeding in a 
Bankruptcy Court. Such a court is a court of equity and, where the 
circumsta :ces justify, the Appellant will be ordered to do full j jus- 
tice even though it has a theoretical right which ordinarily could be 
enforced in the state courts. Jn re Chase, 124 Fed. 753 (D.R.I. 
1903); In re American Knit Goods Mfg. Co.. 155 Fed. 906 (D.N.Y. 
1907); affd. 173 Fed. 480; In re Central Conn. Screw Mach. Co.. 
168 F. Supp. 718 (D.Conn. 1958). See also Bergin y. Waterson, 
279 F.2d 193 (C.A. 10th, 1960): In re Alikasovich, 275 F.2d 454 
(C.A. 6th, 1960), affd. 364 U.S. 603. 


In fact, even in the courts of Maryland, equitable provisions 
are applied to prevent unjust enrichment, as is indicated by the [prin- 
cipal cases cited by Appellant, Groh y. Cohen, 158 Md. 638. 149 
Atl. 459 (1930) and Pagenhardt v. Walsh, 250 Md. 333, 243 A.2d 
494 (1968). Groh required subsequent mechanics lien creditors to 
take subject to an equitable lien for money actually advanced under 
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the invalid mortgage. while Pagenhardr required prior creditors, even 
though they may obtain judgment after the date of the invalid mort- 
gage. to take subject to the mortgagee’s equitable rights. 


The circumstances here fully justify the District Court’s exer- 
cise of its equitable power to prevent unjust enrichment of Trustee 
and undue loss to Appellee. 


CONCLUSION 


For the foregoing reasons, it is submitted that the judgment of 
the District Court sustaining the claim of Appellee and overruling 
Appellant’s objection thereto was correct. and should be affirmed. 


Respectfully submitted, 


Jo V. Morgan, Jr. 
815 - 15th Street, N.W. 
Washington, D.C. 20005 
638-0465 


Counsel for Appellee 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,118 


ADAMS PROPERTIES, INC. 
AMERICAN SECURITY & TRUST CO. 
TRUSTEE IN REORGANIZATION OF 

ADAMS PROPERTIES, INC. 


Appellant 
Vv. 


HARTFORD LIFE INSURANCE COMPANY 
BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED 


1. Is the lending of money (for one’s own account). secured 
by real estate, a part of the legitimate business of a real estate broker 
within the meaning of the District of Columbia Loan Shark Act? 


: : Seepage | 
2. Is a negotiable promissory note, made in violation of jthe 
District of Columbia Loan Shark Act, void and unenforceable in the 
hands of a holder in due course? 


3. Did Congress intend the District of Columbia Loan Shark 
Act to control transactions for large sums of money secured by real 
estate at rates of interest which are not usurious? 


4. Did Congress intend the District of Columbia Loan Shark 
Act to control wholly extraterritorial transactions? 


STATEMENT OF THE CASE 


This matter is before the Court on the objections of the Ameri- 
can Security and Trust Company, Trustee in Reorganization of Adams 
Properties. Inc. under Chapter XI of the Federal Bankruptcy Act, to 
the legal validity of a deed of trust (appearing among the land rec- 
ords of Montgomery County. Maryland, in Liber 2803 at Folio 376 
et seq.) encumbering property now owned by Adams Properties, Inc. 
and securing a negotiable promissory note originally made payable 
to the order of Walker & Dunlop, Inc., and presently held by the 
Hartford Life Insurance Company in the face amount of One Hun- 
dred Thousand Dollars ($100,000). ! 


The deed of trust in question was placed on the subject prop- 
erty? on November 28, 1960, by the then owner, Suburban Motors, 
Inc.. a Maryland corporation. On March 2, 1962, Suburban Motors, 
Inc., sold the subject property to Adams Properties, Inc. a Delaware 
corporation, subject to the aforesaid deed of trust. 


'The unpaid principal balance of the note at the time these bankruptcy 
proceedings were commenced was Seventy-Five Thousand Eight Hundred Three 
Dollars and Thirty-One Cents ($75,803.31). The note and deed of trust provide 


that any unpaid principal shall bear interest at the rate of 6% per cent per 
annum. 


2Lot Twenty-Four (24) and the Southwesterly 15 feet front on Pershing 
Drive by the full depth thereof, of Lot Twenty-Three (23) of a resubdivision 
of H.H. Howlett’s addition to Silver Spring as per plat recorded in Plat Book 
No. 4, Plat 394, one of the land records for Montgomery County, Maryland, 
improved by premises known as 947-951 Pershing Drive, Silver Spring, Mary- 
land. 


The Lower Court overruled the objections of the trustee and 
sustained the validity of Hartford’s secured claim. It is this ruling 
by the Lower Court which this Court is called upon to review. ! 


STATEMENT OF FACTS 


The facts as stated by appellant are for the most part adequate 
for the purpose of the present appeal. However, there are certain 
areas which appellee wishes to clarify. 


Appellant refers to the note and deed of trust as being “assigned” 
by Walker & Dunlop to Hartford. However, the memorandum of 
the Referee in Bankruptcy? specifically states that Walker & Dunlop 
accepted the commitment of Hartford to “purchase™ the Suburban 
loan and that Walker & Dunlop “transferred” the note to Hartford. 
Thus, the note was not assigned to Hartford. The uncontradic ted 
testimony of witnesses for Hartford who testified before the R 
clearly proved that Hartford gave value for the note, whic 
complete and regular on its face. before atu and without notice 
of any defenses. R. Doc. 11, p. 64 er seq.* 


Secondly, appellee wishes to make clear that at the time Walker 
& Dunlop made the loan to Suburban Motors, Inc. it held a valid 
District of Columbia real sa broker's license issued to it pursuant 
to D.C. Code $45-1401 er seq.* 


3 Appendix p. 42. 
*Reprinted at end of this brief for convenience of Court. 


* Appendix p. 42. 


DECISION OF THE COURT BELOW 


On February 4. 1970. the Court below entered an order ratify- 
ing and confirming the findings of fact and conclusions of law set 
forth in the memorandum opinion of the Referee in Bankruptcy, 
and adopted the opinion of the Referee as the opinion of the 
Court thereby denying the objections of the Trustee to the secured 
claim of Hartford filed in the bankruptcy proceedings.*° 


ARGUMENT 


I. THE LOAN IN ISSUE WAS MADE BY A CORPORATION 
EXEMPT FROM THE PROVISIONS OF THE DISTRICT OF 
COLUMBIA LOAN SHARK ACT. 


The history of the real estate brokerage business is such, need- 
less to say. that an integral part of that business includes the 
negotiation'of loans on behalf of other investors as well as the place- 
ment of first and second trust loans on behalf of brokers themselves. 
This is not only true today, but it was also true during the early part 
of this century when the District of Columbia Loan Shark Act was 
first enacted by Congress. 


The intention of Congress in this regard is made even more 
clear when we trace the definition of real estate brokers back 
through the Code to the one in existence when “the Loan Shark 
Act” was passed. Over the years, as the Code underwent several 
recodifications, the codifiers “‘lost”’ the original statute to which the 
original Section 610 of the Loan Shark Act applied. 


As originally passed, Section 610 of the Act listed the exempted 
organizations “‘as defined in the Act of Congress of July first, 1902, 
32 Stat. 621.” 

3» Appendix p. 50-51. 

5D.C. Code, p. 576, §10 (1924 ed.) 


Paragraph 15 of the Act of Congress of July first. 1902, defines 
real estate brokers as follows: 


. that real estate brokers or agents shall pay a 
license tax of fifty dollars per annum. Every person 
who sells, or offers for sale, as the agent for others, 
real estate, wherever located. including mining and 
quarry property, or who makes or negotiates loans 
thereon or who rents houses, buildings, stores, or real 
estate, or who collects rents for others, shall be | 
regarded as a real estate broker or agent. [Emphasis 


supplied.] ° 


| 
This language is substantially the same today and may be found 
in the Real Estate Brokers Act of 1937.7 The italicized language 
in the foregoing quoted material would appear to destroy the trustee” s 
q interpretation of the Act—that it exempts only persons conducting 
such transactions on behalf of others—for the language “or [who 
makes or negotiates loans thereon” is in the alternative and not in 


the conjunctive. 


| 

Had Congress intended to include only the listed activities when 
done ‘for another’, there would be little need to include in the 
definition the language “or who”, for the words “or who” are obvi 
ously referring to the same activities when conducted by a real estate 
broker on its own behalf or as an independent contractor where no 
agency relationship exists. 


Lending money, for one’s own account, is also a part of the 
legitimate business of cach activity exempted from the provisions of 
the District of Columbia Loan Shark Act under Section 26-610. 


Act of July 1, 1902, $7, 915, 32 Stat. 624, Appendix p. 63. 
7D.C. Code, 845-1401, et seq. (1967 ed.) 


This is madd especially clear by the recent amendment to Section 
26-610 which included insurance companies among the list of exempt 
businesses.°) Appellee submits that a fair interpretation of the pur- 
pose of this amendment is that Congress intended that (1) Section 
26-601 ef seg. should be applied only to small loans and (2) although 
it is not the paramount business of insurance companies to lend 
money. it is nonetheless a legitimate part of their business. Certainly, 
it would bea strained interpretation of the act to say that an insur- 
ance company is exempt from the act and may lend money under 
the act and in the same breath penalize real estate brokers for lend- 
ing money on real estate. the field in which they are most informed 
and in which they deal most often. 


Viewing both the definition of a real estate broker as set forth 
in 32 Stat. 621 (1902). and the provisions of Title 26 Chapter 6 of 
the District of Columbia Code. it is impossible to interpret either as 
limiting the legitimate activities of a real estate broker to those 


specifically described. Indeed, as indicated above, both at the time 
of the passage of Section 610 in 1913 and at the present time, the 
making of loans. whether on behalf of other investors or on one’s 
own behalf, was and is a legitimate part of a real estate broker’s 


business. 


Suir. Mathias: “Mr. Speaker, I introduced H.R. 3191 in order to provide 
needed exemption to life insurance companies from the 1913 regulatory act 
addressed to the loaning of money on securities in the District of Columbia. 
Most institutional lenders are already exempted from the purview of that Act 
and the legislative record shows clearly that the 1913 Act was aimed not at the 
closely regulated institutional lender, but rather at the makers of small loans 
charging an exorbitant rate of interest to the borrower. [Emphasis supplied.] 
Recent court decisions, however, have cast some ambiguity on the purview of 
the 1913 law. Consequently, it is indeed gratifying to note passage today of 
H.R. 3191. Enactment of this measure into law will considerably clear the air 
and dispel existing uncertainties surrounding security loan transactions carried 
on by District of Columbia life insurance companies.” 109 Cong. Rec. 8333 
(1963) (remarks of Mr. Mathias). 
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In Commissioner of Internal Revenue v. Battle Creek, 126 F. 
2d 406, at 411 (2d Cir. 1942) appellee feels that the court applied 
a rule of statutory construction which is applicable in construing the 
District of Columbia Loan Shark Act, that is, that 


“ 


. . a construction which does no violence to the 
language of a statute and does carry out the evident 
purpose of Congress is not only permissable but 
desirable. Nor will a statute be strictly held to its 
letter if that will defeat its intended purpose.” 


Thus, Hartford submits that Walker & Dunlop’s loan to Subur- 
ban Motors was a legitimate part of Walker & Dunlop’s business as 
a real estate broker and therefore exempt under Section 610 of the 
act as are similar loans made by specific enterprises also exempt 
under the act, as a legitimate part of their business. If the trustee’s 
interpretation of the act were adopted by this court, the effect 
would be a holding that Congress intended to regulate and control 
only half of the activities common io the real estate brokerage’ pro- 
fession; certainly, such an interpretation is unsound and, to say the 
least, strained. 


| 
The trustee would also have us believe that to affirm the 

lower court would in effect make all persons who lend money 

secured by real estate or rent their home. real estate brokers. Such 
a position overlooks the obvious. Debate by members of the Senate 
on the District of Columbia Loan Shark Act clearly shows the falsity 
of this position.® Senator Curtis’ statements during this debate speci- 
fically indicate that this Act applies only to individuals who are 
engaged in the money lending business and are not regulated by 
other statutes. Thus, this court's affirmance of the lower court’s 


°47 Cong. Rec. 3193, 3194, 3195 (1911), Appendix pp. 52-57. 


decision will in no way infringe upon the rights of any individuals 
Or currently regulated concerns. 


However. assuming for the sake of argument that the original 
loan made by Walker & Dunlop was in violation of the Loan Shark 
Act, We now proceed to a discussion as to whether or not the trus- 
tee may assert the defense of the Loan Shark Act against a holder 
in due course of a negotiable instrument.!° 


ii. THE DISTRICT OF COLUMBIA LOAN SHARK ACT HAS 
NO AFFECT ON THE VALIDITY OF A NEGOTIABLE 
INSTRUMENT IN THE HANDS OF A HOLDER IN DUE 
COURSE NOR ON THE DEED OF TRUST SECURING SAID 
INSTRUMENT. 


Should this court decide that Walker & Dunlop is not exempt 
under the District of Columbia Loan Shark Act when making a loan 
for its own account, then in determining the validity of Hartford’s 
claim, the question which arises is whether a note given in violation 
of the Loan Shark Act is utterly void ab initio by the expressed 
terms of the Act or by necessary implication in accordance with 
existing court decisions. The Loan Shark Act, D.C. Code, $26-601 
(1967 ed.), declares “it shall be unlawful and illegal” to make a loan 
in violation of its licensing provisions: however, there are certainly 
no express provisions declaring any note representing such illegal 
loan to be utterly void ab initio or unenforceable in the hands of a 
holder in due course. 


10Hartman v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942); Royall 
v. Yudelevit, 106 U.S. App. D.C. 1, 268 F.2d 577 (1959); Indian Lake Estates, 
Inc. v. Ten individual defendants, 121 US. App. D.C. 305, 350 F.2d 435 
(1965). 
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The cases decided under the Loan Shark Act must be carefully 
and closely examined to determine whether the courts have found 
that by necessary implication any note representing an “unlawful 


and illegal” loan under the Act is utterly void ab initio (a real defense 

against a holder in due course) or only voidable or void between the 
* original parties (and not a valid defense against a holder in due 

course). Admittedly, a number of cases use the word “void”’: 
therefore, it is necessary to examine carefully these opinions in|their 
factual context to determine the manner in which the court intended 
the word “void” to be used. 


One of the principal cases relied upon by the Trustee in Bank- 
ruptcy is Hartman v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 
(1942). In that case appellant had borrowed $900 from one Orleans 
and had given a chattel trust as security to Lubar as trustee. Upon 
default in the payment of the note the trustee sued in replevin and 
appellant sought to assert as a defense the allegation that the loan 
was made in violation of the Loan Shark Act. The trial! court 
excluded any evidence on this defense and found for the trustee 
whereupon an appeal followed. The Court of Appeals. in pertinent 
part, stated: 


“If the disputed loan was made by one who was 
engaging in the business of lending money in viola- 
tion of the law, and if the loan was made in the 
course of that business, then it constituted an illegal | 
contract. The general rule is that an illegal contract, | 
made in violation of a statutory prohibition designed | 
for police or regulatory purposes is void and confers | 
no right upon the wrongdoer. The present case comes | 
under no exception to the general rule. Every con- | 
sideration of public policy suggests that a contract 
made in violation of the Loan Shark Law should be 
unenforceable.” 77 U.S. App. D.C. at 96. 
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At this juncture of the opinion. it would indeed be difficult to 
determine whether the court intended by the use of the word “‘void””” 
that the note and deed of trust securing it be “utterly void ab initio,” 
or merely “voidable.” or “voidable between the original parties.” 
Fortunately. the court does clarify its intent by further stating: 


“This defense [non-compliance with the Loan Shark 
Act] is available. not only against the nominal maker 
of the loan but against the principal for whom he acts: 
and against the holder of an instrument given to secure 
payment of the loan. if the latter knew of its illega- 
lity.” {Emphasis added.] 77 U.S. App. D.C. at 96. 


From this. it can be clearly discerned that the court holds that non- 
compliance with the Loan Shark Act is only a defense between the 
original parties and subsequent holders with notice, and it does not 
constitute a real defense against a holder in due course. 


The Trustee in Bankruptcy further relies on the case of Royall 
rv. Yudelevit, 106 U.S. App. D.C. 1, 268 F.2d 577 (1959). Factually, 
in that case Mrs. Royall, an elderly lady, owned property in the Dis- 
trict of Columbia subject to a $100,000 first deed of trust. Due to 
advanced age and ill health, she was mentally incompetent to realize 
the value of her property and understand financial transactions. Her 
attomey arranged with Yudelevit that the latter purchase from the 
plaintiff Royall for $8,500, a ninety day $10,000 note secured by 
a second trust on plaintiff Royall’s real property. Yudelevit bought 
the note (which had been issued to a straw party) and immediately 
sold it for $9,000 to one Simons. At maturity and upon default, 
the second trust was foreclosed. Plaintiff Royall sued Yudelevit and 
Simons for damages under the Loan Shark Act. The trial court 
excluded plaintiffs proof of non-compliance with the Loan Shark 
Act and plaintiff appealed. 


| 
11 
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In the Yudelevit case, the Court of Appeals, citing Hartman v. 
Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942) held: 


| 
A lender in a loan contract which is merely usuri- 
ous may not be liable in damages. But if there is 
added to the situation the fact that the lender was 
not licensed as required by law, the loan contract is 
unlawful and void . .. 
* * * 


| 
It follows that if the transaction was a usurious 
loan by Yudelevit and if he was violating the statute 
by failing to obtain a license, the note and the second — 
deed of trust were void: and, having made the fore 
closure possible by transferring the void note and 
deed of trust, he is liable for the damages resulting 
from Simons’ foreclosure (even if the latter was inno- | 
cent throughout) unless he can establish an adequate, 
affirmative defense. 106 U.S. App. D.C. at 4. 


Again, at this juncture of the opinion, the meaning of the word 
“void” as used in the above quotation, is far from clear. It is fortu- 
nate, however, that the court clarifies this point by further stating 
in its opinion: | 

If Simons took the note and deed of trust with 
notice or knowledge that Yudelevit had obtained 
them through a usurious loan contract made when he | 
was violating the statute, then Simons unlawfully 
caused the foreclosure and is liable for any damages 
caused thereby, unless he can establish an adequate 
affirmative defense. As to Simons, the question is 
not whether he was unlicensed, but whether he was 
a holder in due course. (Emphasis supplied.) 106 
U.S. App. D.C. at 4. 


In short, the court holds that the defense of illegality is not a 
real defense against a holder in due course and that the note is not 
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void ab initio. This interpretation is bolstered. if indeed it need be, 
by the court's further statement: 


Mrs. Royall had the right to elect whether to go into 
equity and ask that the sale be set aside. or to let the 
sale stand and ask for damages... 106 U.S. App. 
DC. at 4. 


If the note was void ab initio plaintiff Royall would have no right 
to elect that the note stand. The court further refers to plaintiff 
Royall as a borrower and. hence. a “member of the class for whose 
protection the statute [Loan Shark Act] was enacted.” 106 U.S. 
App. D.C. at 4. This is clearly indicative of the fact that the defense 
of illegality is valid as between the borrower and the lender but not 
applicable to a holder in due course. 


Thus, Judge Miller, the author of both of the above opinions, 
speaks of the notes as being void as between the original parties but 
valid in the hands of subsequent holders in due course. Judge Dana- 
her who wrote the opinion in Jndian Lake Estates, Inc. v. Ten Indi- 
vidual Defendants, 121 U.S. App. D.C. 305, 350 F.2d 435 (1965) 
[concurred in by Judge Miller] and who concurred with Judge Miller 
in Royall v. Yudelevit, 106 U.S. App. D.C. 1, 268 F.2d 577 (1959) 
and Hartman y. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942), 
even suggests, by quoting Royall v. Yudelevit, that the note will not 
be void as between the original parties if the “ .. . lender “can estab- 
lish an adequate affirmative defense.’ Certainly the above cases are 
clear as to one point, that is that, a violation of 26-601 is a personal 
defense and'does not make an instrument void ab initio. 


In District of Columbia v. Hamilton National Bank, 76 A.2d 
60 (D.C. Mun. Ct. App. 1950), the Bank had sued the District for 
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the proceeds of sale of an abandoned car upon which the Bank had 
a conditional sales contract securing a purchase money note. One 

of the defenses asserted by the District was that the Bank was 
“barred because the transaction was in violation of the Loan Shark 
Law.” The Court held that “even if . . . the original transaction 
cloaked a loan agreement, the defense here asserted by the District 
would be ineffectual because such defense is only available against 

the ‘holder of an instrument given to secure payment of the loan, 

if the latter knew of the illegality.” 76 A.2d at 67. [Emphasis 
supplied]. (citing Hartman v. Lubar, 77 U.S. App. D.C. 95. 133 F. 


2d 44 (1942). 76 A.2d at 67. 


The conclusion that the Court of Appeals in Hartman Yr. 
Lubar, and Royall v. Yudelevit, 106 U.S. App. D.C. 1. 268 F. 
2d 577 (1959) construed the Loan Shark Law as rendering notes 


given in unlicensed transactions voidable rather than complete nulli- 


ties is strengthened when the background of judicial decisions spstain- 
ing the validity of negotiable instruments is considered. A leading case 
in the District of Columbia on this subject is Wirt v. Stubblefield. 17 
App. D.C. 283 (1900). | 

A time-honored and oft quoted opinion in Lauter ¥. Jarvis- 
Conklin Mortgage Trust Co., 85 F. 894 (6th Cir. 1897) states (cita- 
tions omitted): 


The general and well-settled rule in favor of negoti- 
able paper is that an innocent purchaser for value, | 
before maturity. is unaffected by the fact that the 
consideration was illegal, and the note void and unen- 
forceable by one having notice of the facts. If the | 
illegality of the consideration results from a statute | 
merely prohibiting a business, or imposing a penalty. 
but does not declare a note or bill based upon such | 
a prohibited transaction absolutely null and void, a 
bona fide holder of such paper wil! be protected. 85 | 
F. at 895, 
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At the time of the note’s execution (1960) and also at the time 
of its negotiation to Hartford (1961). the governing law for com- 
merical paper in the District of Columbia was the Negotiable Instru- 
ments Law. D.C. Code. $28-102. e¢ seg. (1961 ed.). (the “N.EL.”). 
The Suburban note was 2 negotiable instrument under the N.I.L. 


since it: (3) was in writing and signed by the maker. (b) con- 


tained an unconditional promise to pay a sum certain in money, (c) 
was payable at 2 fixed future time. and (d) was payable to order. 
D.C. Code $28-102 (1961 ed.). 


When Hartford purchased the note from Walker & Dunlop. 
Hartford became a2 holder in due course since the circumstances sur- 
rounding the negotiations of the note met the following conditions: 
(a) the note was complete and regular on its face at the time of pur- 
chase: (b) Hartford became a holder before maturity: (c) Hartford 
took the note in good faith and for value: and (d) at the time the 
note was negotiated to it. Hartford had no notice of any infirmity 
in the instrument or defect in the title of Walker & Dunlop. D.C. 
Code $28-402 (1961 ed.). R. Doc. 1117. Page 64 er seq." 


A defect in title is defined in D.C. Code, $28-405 (1961 ed.) 
as the title of a transferor who obtained the instrument or any 
signature thereto by: fraud, duress, force or fear, or other unlawful 
means: or for any illegal consideration; or who himself negotiates 
the instrument in breach of faith; or under such circumstances as 
amount to a fraud. In order to constitute notice of infirmity in the 
instrument or defect in the title of the person negotiating it, the 
person to whom it is negotiated (Hartford) must have actual knowl- 
edge of the infirmity or defect or knowledge of such facts that its 
action in taking the instrument amounts to bad faith. D.C. Code 
$28-406 (1961 ed.). Case law in the District of Columbia under the 


Reprinted at end of this brief for convenience of Court. 
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| 
N.I.L. establishes that nothing short of guilty knowledge or willful 
ignorance will defeat the title of a holder for value or his right to 
recover on the instrument, and suspicion or even gross negligence is 
not sufficient. Hutchins v. Langley, 27 App. D.C. 234 (1906): 
Hazen yv. Van Senden, 43 App. D.C. 161 (1915): Washington Loan 
& Trust Co. v. Cowgill, 66 App. D.C. 89. 85 F.2d 255 (1936). 


In Hutchins v. Langley, 27 App. D.C. 234 (1906), the maker 
of a note asserted that the subsequent holder took it with notice 
that it was obtained by fraud, since the holder had previously given 
his own note to the same payee under similar fraudulent promises 
from the payee. The Court of Appeals rejected this argument, hold- 
ing that the plaintiff (a receiver for the subsequent holder) was in 
the position of a holder in due course and was entitled to recover on 
the note. The Court held as follows: | 

Neither suspicion nor gross negligence can defeat | 
the title of the appellee to this note. nor is the burden 
of proof upon him. “The law is well settled that the | 
party who takes negotiatle paper before due for a 
valuable consideration, without knowledge of any 
defect of title, in good faith. can hold it against all 
the world. A suspicion that there is a defect of title | 
in the holder, or a knowledge of circumstances that 
might excite such suspicion in the mind of a cauti- 
ous person, or even gross negligence at the time. will 
not defeat the title of the purchaser. That result can 
be produced only by bad faith, which implies guilty 
knowledge or willful ignorance: and the burden of 
proof lics on the assailant of the title. Horchkiss y. 
National Shoe & Leather Bank, 2) Wall. 354, 359, 22 | 
L.ed. 645, 649 (27 App. D.C. at 239). | 

Since the uncontroverted evidence presented at the hearing 
before the referee conclusively proved Hartford is a holder in due 
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course underithe N.I.L.. it holds the note free from any defect of 
title and may enforce payment of the instrument. for the full 
amount thereof against all parties. D.C. Code $28-407 (1961 ed.) 


There are. of course. certain real defenses defined by statute 
and by case law which are available to the maker of a note against 
all holders thereof (whether a holder in due course or otherwise). 
An example of such a real defense is forgery. D.C. Code $28-124 
(1961 ed.). In contrast to such real defenses are personal defenses, 
such as failure of consideration, which are valid defenses only 
between the maker and payee of a negotiable instrument and a trans- 
feree with notice. D.C. Code $28-205 (1961 ed.). 


This principle is well stated in 11 Am. Jur. 2d at 714, Bills and 
Notes. € 652 (citations omitted): 


The matter of whether a person is or is not a 
holder in due course is vital in regard to what claims 
or defenses may be asserted against such person, 
because the effect of transfer to a holder in due 
course is to cut off most claims or defenses which 
exist at the time of transfer. A holder in due course 
holds the instrument free from any defect of title of 
prior parties and free from defenses available to prior 
parties among themselves. Nevertheless, there are 
certain defenses assertable against the original parties 
to the instrument which may be asserted against a 
holder in due course as well, and these are called 
“real defenses.”” Such defenses, where they exist, are 
good even as against the United States as a holder in 
due course. Generally, but not entirely, such defenses 
are those which are based upon the fact that a con- 
tract never existed and that the asserted obligation is 
void and a nullity. 
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Likewise, at 11 Am. Jur. 2d at 736, Bills and Notes, $672, the 
question of illegality of consideration and public policy as defenses 
against a holder in due course are discussed at length (citations 


omitted): 


The title of a person who obtains an instrument or | 
signature by unlawful means or for an illegal considera-' 
tion is defective for purposes of negotiation, and a 
holder in due course holds the instrument free from | 
defect of title of prior parties, and free from defenses 
available to prior parties among themselves. But it is | 
generally held, in regard to particular types of regula- | 
tory or prohibitory statutes, that statutes outside the | 
law of negotiable instruments on which the defense 
of illegality rests are not impliedly Tepealed by the 
NIL; that is, that the statutory protection of holders 
in due course does not preclude the application of 
other statutes which render an instrument void. 


Whether or not the defense of illegality of consid- 
eration is available against a holder in due course de- 
pends upon statute and the effect which the statute 
declares. In some instances. the regulatory or prohi- 
bitory statute expressly provides for the protection 
of an innocent holder or holder in due course. 


The fact that a negotiable instrument is rooted in 
an illegal transaction or stems from a transaction pro- 
hibited by statute or contrary to public policy is no 
reason for refusing to enforce the instrument in the 
hands of a holder in due course, unless the instru- 
ment is rendered utterly void ab initio, or the statute 
declares the instrument void or declares that a con- 
tract in violation thereof shall be void by express 
terms, or, as some courts hold or recognize, by neces- 
sary implication. 


When an instrument is given in a transaction which 
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instrument is enforceable by a holder in due course 
is one of legislative intent. The particular prohibitory 
statute is to be construed in the light of the provi- 
sions of the NIL relating to the protection of a 
holder in due course against defects of title of prior 
parties, and statutes will not be read as rendering the 
instrument void and unenforceable by a holder in due 
course unless that intention indubitably appears. A 
statute has been held insufficient to render an instru- 
ment void or to subject a holder in due course to the 
defense or illegality where it merely declares the 
instrument or its consideration illegal, or where it 
prohibits or declares illegal the transaction out of 
which the instrument arose, or where it makes the 
transaction out of which the instrument arose a 
crime. 

However, if a statute declares an instrument void, 
or the illegality is such as to render the instrument 
void (and not just “void as between the parties”), the 
instrument is not enforceable even in the hands of an 
innocent holder or holder in due course. 


Thus, a negotiable instrument is enforceable in the hands of 
a holder in due course even though it is given in a transaction illegal 
or contrary to public policy because tainted with gambling or wager- 
ing.!2 Similarly, the defense of usury, though it may be a defense 
between the immediate parties, is not a valid defense against 
a holder in due course. Whipp v. Glueck, 61 App. D.C. 118, 58 
F.2d 523 (1932); Marks v. Pope, 19 N.E. 616 (Ill. Supr. Ct. 1939); 
Providence A.M.E. Church v. Sauer, 232 S.W.2d 6, 13 (Tenn. Ct. 
App. 1959). 


\2wirt y. Stubblefield, 17 App. D.C. 283 (D.C. Cir. 1900); Alchain v. 
Fadler, 212 S.W. 2d 78 (Ct. of App. Kan. 1948); Higginbotham v. McGready, 
81 S.W. 883 (Supr. Ct. Mo., 1904); Wilson v. National Fowler Bank, 95 N.E. 
269 (Ind. App. Ct., 1911). Sce also Huffman v. Kahn, 29 P.2d 767 (Okla. 
Sup. Ct., 1934). 


19 


| 

The Loan Shark Law is a licensing statute. Indian Lake 
Estates Inc. v. 10 Individual Defendants, 121 App. D.C. 305, 350 
F.2d 435 (1965); Reagan v. District of Columbia, 41 App. D. C. 409 
(1914). Thus, the numerous decisions which hold that a note is 
enforceable by a holder in due course even though the Payee! was 
in violation of a licensing statute are particularly cogent in determi 
nation of the case at bar. The defense that the payee was, not 
licensed to sell small fractional interests in oil leases as required by 
statute was held no defense to enforcement of the note by a holder 
in due course. Merriam v. West, 216 P. 1102 (Kan. Supr. Ct. 1923). 
Similarly, the failure of a payee to obtain the license required by 
the Blue Sky Law for the sale of corporate securities was held no 
defense in an action by a holder in due course of a note given for 
the securities. Molson’s Bank v. Berman, 195 N.W. 75 (Mich. Sup. 
Ct. 1923). See 87 A.L.R. at 124 (1933). Nor did the fact that 
a lender lacked the licenses required by statute suffice as defenses 
against holders in due course seeking to enforce the notes given for 
the illegal services. Citizen's State Bank v. Nore, 93 N.W. 160 (Neb. 
Sup. Ct. 1903); Modern Industrial Bank vy. Laub, 47 A.2d 348 WN. J. 
Sup. Ct. 1946). In the last cited case, the court recognized the: gen- 
eral rule underlying all these decisions which is applicable with full 
force in the present case: “It is the general rule that mere illegality 
or contravention of public policy does not void a negotiable instru- 
ment unless the statute so ordains in unambiguous language.” 


Insofar as the claim of Hartford under the deed of trust is con- 
cerned the result is the same, The Circuit Court of Appeals for’ the 
Fourth Circuit, speaking through Judge Parker, correctly states the 


general rule as applied to the State of Maryland: 


The general rule is that “the transfer or endorse- 
ment of the note, which is the principal. carries the 
mortgage, which is the incident, and effectually 
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clothes the bona fide holder of the note with the lien 
of the mortgage itself. [Quoted from Morrow y. 
Stanley, 119 Md. 590, 87 A. 484]. Sapero y. Neis- 
wender, 23 F.2d 403, 4th Cir. 1928. 


This general rule is simply expressed by most attorneys as “the 
security follows the debt.” 


The annotation at 127 A.L.R. 192 states: 


The general rule, which is upheld in all but a few 
of the state courts, and thus far in the Federal courts 
as well, is that the holder in due course of a negoti- 
able note secured by mortgage takes the mortgage 
free of all equities and defenses of the mortgagor 
which are not available against the note itself. 


This doctrine is supported by the vast majority of the cases as set 
forth in great length in the above annotation. 


As stated in Hamilton v. Fowler, 99 F. 18 (6th Cir. 1899), 
referring to the opinion in Trust Co. v. Smythe, 94 Tenn. 573, 29 
S.W. 903 (Sup. Ct. Tenn. 1895): 

In the latter case Chief Judge Snodgrass in an 
able! and comprehensive review of the authorities, 
announced for the court the conclusion that “the 
assignment of the negotiable paper carries with it the 
security of the mortgage and is unaffected by the 
equities between the mortgageor and the mortgagee. 
99 F. at 24. 


Therefore, if Hartford is a holder in due course of the note and 
the uncontradicted evidence deduced at trial proves that it is, any 
defense which the trustee may have either under the Loan Shark 
Act or the usury laws of any jurisdiction, is cut off and may not be 
asserted against Hartford. By the same token, since the security 
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follows the debt, the deed of trust on the Maryland propefty is 
valid and not subject to the defenses asserted by the trustee in these 
proceedings. | 

The trustee also refers to the equities involved in the eo at 
bar, yet is in essence asking the court to ignore equity. ‘When 
Adams purchased the property involved in this proceeding, its offi- 
cers were completely aware of Hartford’s lien. The price which 
Adams paid was reduced so that it would adequately reflect the 
existence of Hartford’s lien. Now the trustee is asking the court to 
give Adams the property for less money than was agreed by ignoring 
the realities of the sale. If the court were to limit its review of this 
case solely to the equities. a decision for Hartford is the only (SEs 
sion possible. 


Ill. THE LOAN SHARK ACT OF THE DISTRICT OF COLUM- 
BIA WAS NEVER INTENDED TO APPLY TO THE TYPE 
OF TRANSACTION HERE IN ISSUE 


The present Loan Shark Act is the product of several abortive 
attempts by interested citizens and government officials to protect 
persons of small means living or working in the District of Colum- 


bia from sharp loan practices. 


In the Sixtieth Congress (1908-1909), three separate bills were 
introduced in the United States Senate dealing with “small sas 713 


All of these bills apparently died in committee. | 


In the Sixty-First Congress. a fourth bill to regulate “The 


Business of Loaning Money in the District of Columbia” “was 
introduced.'4 


'3§_ 2031. S. 2296 and S. 6559, 60th Cong.. 1st Sess. (1907). 
19§_ 4503, 6lst Cong., 2nd Sess. (1910). 
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The bill introduced in the Senate in 1910 passed the Senate on 
April 7, 1910 and was referred to the House on May 20, 1910, 
where it died. Debate on the floor of the Senate and the House 
report on the bill make it very clear that the purpose of the bill!5 
was to correct the vile practice then prevalent in the District of 
Columbia of making “small loans” to “the more needy and unfor- 
tunate borrower” at “ruinous rates” of interest. 


Senator Dillingham of Vermont, the floor manager of Senate 
Bill 4503 (which later died) entitled “A bill to regulate the business 
of loaning money on security of any kind by persons, firms, and 
corporations other than national banks, licensed brokers, trust com- 
panies, savings banks, building and loan associations, pawnbrokers, 
and real estate brokers in the District of Columbia,” very definitely 
set the tone and scope of the bill when he stated on the floor to 
the Senate which was assembled as a “Committee of the Whole”: 


What is known as the “loan-shark business” has 
extended all over the country; it exists in every city 
in the land. The evidence that was presented to the 
committee disclosed a most remarkable condition of 
affairs, and more particularly with respect to the 
rates of interest charged the poor class of borrower 
for small sums of money. If Senators are interested 
in the matter and will look into the report of the 
committee, they will see specific instances given 
where the rates of interest charged run from 70 per 
cent per annum to 327 per cent per annum on loans 
made by companies in the city of Washington. 45 
CONG. REC. 4361 (1910). 


The bill which was finally enacted was H.R. 8768. A similar 
bill was introduced in the Senate (S. 25) and passed, but it was 


1SH_R. Rep. No. 1375, 61st Cong., 2d Sess. (1910). Appendix p. 52. 
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either consolidated with H.R. 8768 when referred to the Bee 
was discarded. 


It is obvious from the legislative history of these early nee 
to remedy the loan shark abuses existing in the District of Columbia 
during the early part of this century that the Congress was con- 
cerned with regulating loans made by individuals, corporations, and 
associations which were in no way regulated by other acts of 
Congress. !6 


The record is replete with statements to the effect that the evil 
to be corrected by this legislation was the making of loans to indi- 
viduals at interest rates ranging from 20 to 300 per cent.!7_ Thus, 
in determining the applicability of the present District of Columbia 
Loan Shark Act to the case at bar the court should note that this 
is a remedial act and should be liberally construed, with a view to 
giving it the force and effect which Congress intended. Reagan Y, 


District of Columbia, 41 App. D.C. 409 (1914): Chew v. DISA of 
Columbia, 42 App. D.C. 410 (1914). 


In order to fairly determine the force and effect which 
Congress desired, it is necessary to discuss the loan market existing 
in the early part of this century. 


As indicated above, Congress was primarily concerned with 
regulating the independent lenders of small loans who made a living 
off residents of the District of Columbia. These residents; were 
financially embarrassed and unable to give the security which an 
institutional lender could accept and, therefore, were unable to 
obtain a loan from a properly regulated and bonded lender.!8 | 


148 Cong. Rec. 5175 (1912). | 

'748 Cong. Ree. 719-720 (1912) (remarks of Mr. Dyer), Appendix pp- 
| 

"847 Cong. Rec. 3707 (1911) (remarks of Mr. Dyer), Appendix p. 57. 


58-60. 


ee 
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It is clear that it was not the purpose or intention of the 
Congress to regulate institutional investors who were adequately 
regulated by other acts of Congress.!9 “This is not a usuary statute 
as applied to the regulation of interest charges for the use of money 
in legitimate commercial transactions, but an act licensing, under 
limitations and restrictions, the loaning of small sums upon personal 
security.” Reagan v. District of Columbia, 41 App. D.C. 409 at 
412. This fact is lucidly brought forth in both the Senate and 
House reports. In both chambers, when asked the specific purpose 
of this act the answer was, to protect the poor persons of the 
District of Columbia who are compelled to accept small loans at 
extravagant interest rates, primarily from pawn brokers and other 
small businessmen.?° 


Thus the court is faced with a specific statute passed for 
a specific purpose. Of course, Hartford realizes that there is no set 
amount in Section 601, as in other sections of the act, and the 
court must use its discretion in each case to determine if the specific 
loan is of the character intended to be restricted. However, it would 
seem highly unlikely that the court would apply this statute to a 
loan of $100,000 from a company such as Walker & Dunlop or for 
that matter Hartford. As indicated above, the purpose of the Loan 


19During the debate on Senate Bill 25, “A bill to regulate the business 
of loaning money on a security of any kind by persons, firms, and corporations 
other than national banks, licensed bankers, trust companies, savings banks, 
building and loan associations, pawn brokers, and real estate brokers in the Dis- 
trict of Columbia,” Senator Burton of Ohio, made the following statement: So f 
know that in Section 8 banks, trust companies, building and loan associations 
and brokers are not included in this Act, but they are regulated by an earlier 
Act.” Senator Curtis of Kansas (the floor manager of the Bill), replied to 
Senator Burton “that is because they are provided for in the separate acts.” 47 
Cong. Rec. 3193-3194, Appendix p. 54. 


2047 Cong. Rec. 3195 (1911) Mr. Curtis, Appendix p. 55. 
48 Cong. Rec. 718 (1912) Mr. Cullop, Appendix p. 58. 
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Shark Act was to prevent unscrupulous individuals from preying on 
the temporary financial embarrassment of disadvantaged poor people 
of the District of Columbia; it was not intended to protect non- 
residents of the District of Columbia, or to protect residents from 
institutional investors which are regulated by government authority 
(indeed, no such protection is necessary). Certainly the act, was 
never intended to apply to a situation where a non-resident’s only 
conceivable contact with the District of Columbia is the mailing of 
monthly payments due on the loan to an agent in the District of 
Columbia. 


Therefore, it is submitted that Section 26-601 ef seq. of the 
District of Columbia Code is inapplicable to a loan such as is present 
in the case at bar, prior decisions of this court, possibly to the con- 
trary, notwithstanding. 


HAS NO AFFECT ON THE VALIDITY OF A MARY- 
LAND DEED OF TRUST 


Iv. A PENAL STATUTE OF THE DISTRICT OF COLUMBIA | 
| 


i 

The question of Adams’ liability on the note secured by the 
aforesaid lien is not involved in these reorganization proceedings 
since Adams Properties. Incorporated never assumed any liability on 
the note, but merely purchased the property subject to the Hartford 
lien. Thus at issue is whether the District of Columbia Loan Shark 
Act was meant to affect transactions outside of the District of 
Columbia. 


The validity of conveyances of real property and of mortgages 
and deeds of trust on such real property is determined by the laws 
of the citus of property.2!_ In the matter at bar, we not only have, 
as uncontroverted facts, a situation where land encumbered by the 


2! Filson v. Fountain, 84 U.S. App. D.C. 46, 171 F.2d 999 (1948), bev, 
on other grounds, 336 U.S. 681 (1948); Hardy v. Hardy, 250 F. Supp. 956 (D. 
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deed of trust here in issue is located in the State of Maryland, but 
we have these further facts: the borrower was a Maryland corpora- 
tion: the note and deed of trust were executed in Maryland; 
proceeds of ithe loan were delivered in Maryland; and the holder of 
the note is a corporation with its main office in Hartford, Connecti- 
cut. where the decision was made to purchase the Suburban Motors 
note from Walker & Dunlop, a Delaware corporation. 


Against these facts and generally recognized rule of conflict of 
laws. the trustee suggests that a penal statute applicable only to the 
District of Columbia was intended by Congress to affect the validity 
of a wholly'extraterritorial transaction merely because the payments 
on said note were to be made to Walker & Dunlop in the District 
of Columbia. Surely, “the tail is about to wag the dog.” The fact 
is that the trustee’s suggested interpretation was specifically thwarted 
by an amendment proposed by Representative Hamilton of West 
Virginia and adopted by the House in 1912.22 Representative 
Hamilton’s amendment specifically placed the words “in the District 
of Columbia” after the word “engage” so as to eliminate the pos- 
sible application of the act to any other section of the country. 


This specific amendment, coupled with the continual emphasis 
within the' Congressional Record that almost every state had this 
type of protection, and that it was lacking to the residents of the 
District of Columbia, makes it incomprehensible that Congress 
intended to have this bill applied to loans which are not entirely 
local in nature.23 


D.C. 1966); Roach v. Jurchak, 182 Md. 646, 35 A.2d 817 at 819 (1944); Bish ». 
Bish, 181 Md. 621, 31 A.2d 348 at 350 (1943); 5 Maryland Law Encyclodedia 
“Conflict of Laws’, § 7; 15 Maryland Law Encyclopedia, “Mortgages” § 5. 


248 Cong. Rec. 728 (1912), Appendix p. 60-61. 


231375 House Report 1 (1910), Appendix p. 52. 
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The fact that the courts have carefully followed this congres- 
sional intent is presented in Zirkle v. Daly, 60 App. D.C. 344, 54 
F.2d 455 (1931). In the Zirkle case a New York attorney “who 
occasionally” made loans on second trust notes secured by real 
estate located in the District of Columbia was found not to be doing 
business in the District of Columbia within the meaning of the Loan 
Shark Act. It would seem a strange fate that a person who comes 
into the District of Columbia cannot be regulated merely because of 
the infrequency of his business yet a concern who happens to be 
present in the District of Columbia and wholly transacts its business 
outside of the District, with citizens of other states. is controlled 
by District law. : 


Again, it is hornbook law that the penal statutes of a jurisdic- 
tion have no extraterritorial application. Maryland courts would not 
enforce such statute, First National Bank y. Price. 33 Md. 487 
(1871), and this court should decide this matter as would the courts 


of the State of Maryland.24 
| 


Therefore, it is submitted that Section 26-601, et seq.. of the 
District of Columbia Code is inapplicable to a loan such as is FREE 
in the case at bar. 


?41n re Baltimore & O. R. Co., 34 F. Supp. 154, 115 F.2d 455 (1940). 
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CONCLUSION 


For the foregoing reasons, it is submitted that the objections 
of the trustee to the validity of the deed of trust securing the 
Suburban note held by Hartford should be overruled and the deci- 
sion of the District Court affirmed. 


Respectfully submitted, 


DANIEL WEBSTER COON 


Of Counsel:' 822 Southern Building 
Douglas, Obear & Campbell Washington, D.C. 


JAMES P. PARKER 
Davies, Richberg, Tydings, 1000 Vermont Avenue 
Landa & Duff Washington, D.C. 


Attorneys for Appellee 
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SUPPLEMENTAL APPENDIX 
TO 
APPELLEE’S BRIEF 


Excerpts from Questioning of Mr. Murphy 2nd V.P. and | 
Manager of Mortgage Loans Hartford Life Ins. Co. | 


[34] BY MR. COON | 

Q. Now, Mr. Murphy, I direct your attention to the month of 
* January 1961, and | will ask you if at that time you were involved — 
in the purchase of a note executed and made by the Suburban 
Motors, Inc. A. Yes, sir. | 

Q. Did you buy that note? A. Yes, sir. ! 

Q. And when I say you. I refer to Hartford, of course. 
A. Yes, sir. 

Q. Now, Mr. Murphy, I hand you what has been offered in 
evidence as Trustee’s Exhibit No. 6, and | will ask you if that is a 
Xerox copy of the original promissory note which you purchased. 
A. Yes, sir, it appears to be. 

Q. Is that a copy of the note? A. Yes. sir. | 

Q. To the best of your recollection, Mr. Murphy. when did 
Hartford purchase that note? A. In about mid-January of 6 1. 


* Oe 


[35] Q. At that time did you know or hear of the District 
of Columbia Code, 26-601, et seq., the so called Loan Shark Act? 
JA No, sir. 

Q. You had never heard of it before that time? A. No, si i 

[36] Q. Were you personally aware of the fact or did anyone 
bring to your attention at that time that there was a possibility that 
F:oans made in excess of six percent secured by real estate located in 
the State of Maryland might be defective or illegal? A. No, sir. 


* oe * 
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Q. Now, Mr. Murphy, I hand you what has been marked as 
Respondent’s Exhibit No. 1 for Identification and ask you if you 
can identify that. A. Yes, sir. It is a copy of a letter from Faneuil 
Adams, an attorney in Boston. 

Q. Are they Hartford’s attomeys? A. Yes, sir. 

Q. Did you or did Hartford refer the documents (37] relat- 
ing to this loan to your attorneys for consideration as to the legality 
of this matter? A. It was our practice to do this, yes. 

* * * 

Q. And did you receive such an opinion? A. Yes. 

Q. And what was that opinion? A. It is this letter of Janu- 
ary 17th. 

=z=* * 

{38] Q. Did Hartford rely on the opinion which it received 

from counsel in the purchase of this loan? A. Yes, sir. 
zs * * 

Q. Did you pay anything for this note or did Hartford pay 
anything for this note, Mr. Murphy? A. Yes, sir. 

Q. And was that cash, in money of the United States? 
A. Hartford sent its check over, it was our practice to send our 
check over to the First National Bank of Boston for wire to a local 
bank of our correspondent. 


ze * 


[41] Q. Do you have any personal knowledge or any know- 
ledge in your capacity as an employee of Hartford in handling this 
loan of any facts which would lead you to believe that this was not 
a valid instrument? A. No, sir. 


=* * 
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No. 24,118 


) ADAMS PROPERTIES, INC. 
AMERICAN SECURITY AND TRUST CO., 
TRUSTEE IN REORGANIZATION OF PARKWOOD, INC., APPELLANT 


HARTFORD LIFE INSURANCE CO., APPELLEE 
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BRIEF FOR THE MORTGAGE BANKERS ASSOCIATION OF METROPOLITAN 
WASHINGTON, INC., AS AMICUS CURIAE 


ORO INGIUN EN OOS Oe 


This brief is tendered in support of the motion of Appellee for 


| 
a rehearing en banc and, in event of the granting of said motion, for the 


relief sought herein. 
STATEMENT OF ISSUES PRESENTED 


1. Does the District of Columbia Loan Shark Act cover loans in 
e 


excess of $200.00? 


2. Should the majority opinion and decision, if permitted to 


stand, be made prospective only in their application? 
| 
3. Did the real estate broker's exemption in the District of 
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Columbia Loan Shark Act cover the activities of the lender in this case? 

4. Should not the long-continued administrative interpretation 
of the real estate broker's exemption be followed? 

5. Are the note and mortgage involved herein subject to the laws 
of the District of Columbia or to the laws of Maryland? 

6. I£ the loan is in violation of the District of Columbia Loan 


Shark Act, is the forteiture of the entire loan the proper penalty? 


This case has been heard by a three-judge panel of this Court. 
STATEMENT OF THE CASE 
This case involves the validity of a deed of trust and note upon 
which a claim was made by Appellee as a secured creditor. The claim was 
allowed by the Referee in Bankruptcy, and affirmed by the District Comeee 
Upon appeal to this Court, two members of a three-judge panel 
concluded that the note and mortgage were void because they were governed 
by the laws of the District of Columbia and were in violation of the 
District of Columbia Loan Shark Act. The third member of that panel 
dissented on the ground that the loan was governed by Maryland law, but 
if governed by District of Columbia law, the lender was exempt from the 
Loan Shark Act as a licensed real estate broker. 
POSITION OF AMICUS CURIAE 
The Mortgage Bankers Association of Metropolitan Washington, 
Inc. (MBA) is a trade association for firms engaged in the business of 


providing real estate mortgage funds in the Washington Metropolitan 


porn. Included in its membership are 21 licensed real estate brokers 


located in the District of Columbia. Based upon questionnaires answered 
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by 18 of those members, there are outstanding mortgage or deed of trust 


loans originated by them in an amount in excess of one billion dollars. 
e | 


The meso ELy opinion would either completely invalidate or cast grave 


doubt upon the validity of these loans. These loans have been disposed 
of as follows: | 
Life Insurance Companies $470,378,000 
Savings & Loan Associations 166,394,000 
Commercial Banks 8,000,000 
Savings Banks 75,422,000 


Federal National Mortgage Assoc- 
iation (FNMA) 67,240,000 


Pension Trust Funds 3,430,000 


Government National Mortgage 
Association (GNMA) 1,557,000 


Pledged as security for loans 31,902,000 
(warehoused) 


Other investors and unallocated 49,572,000 | 


If the majority opinion is upheld, it will in all probability 


bankrupt each of these mortgage bankers.. It will stop the flow of 


mortgage money from these sources to citizens of the District of Colum- 


bia and almost inevitably increase interest rates because of the reduced 


competition. 

It is impossible to foresee all of the ramificatious of this 
decieion or to determine the many institutions and investors who will 
be affected thereby. If these mortgages are voided, it will be wholly 


beyond the financial capability of these real estate brokers to repay 


the @damages to the investors. 


-3- 


{ To say that this decision has a catastrophic effect upon the 


mortgage lending business, the mortgage investing groups and to developers 
whd depend upon mortgage financing in the District of Columbia is an 
understatement. 
STATEMENT OF FACTS 
: The statement of facts by Appellant and Appellee are believed 
adequate to present the matter to the Court. 
i) 


} ARGUMENT 


I. THE DISTRICT OF COLUMBIA LOAN SHARK ACT HAS NO APPLICA- 
TION TO LOANS IN EXCESS OF $200.00. 


The majority opinion (as well as several other cases commencing 
with Hartman vs. Lubar (1943) 133 F.2d 44, 77 U.S. App., D.C. 95) 
reiched the conclusion that the Loan Shark Act applies to all Soanae 
irfespective of their size, and that all persons engaged in the business 
of lending at a greater rate of interest than 6% per annum were, unless 
expressly exempt, required to be licensed. It is respectfully submitted 
that Hartman vs. Lubar, supra, and the succeeding cases are erroneous 
and it is not necessary to resort to legislative history to demonstrate 
cotivincingly such error. 

Just prior:to the enactment of the Loan Shark Act on February 4, 
1913, the maximum rate of interest which any lender could charge on any 
size loan (with the single exception of licensed pawnbrokers) was 6% 
pe# annum. (Act of June 30, 1902, 32 Stat. 542, Ch. 1329). In enact- 
ing the Loan Shark Law, Congress provided an exception to the 6% rate 
in favor of lenders licensed thereunder, but only with respect to loans 
not exceeding $200.00. It was in this legal context that Congress wrote 
Section 26-601 to say that it shall be unlawful and illegal to engage 
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in the business of lending money at a rate in excess of 6% per annum 


withdit procuring the license provided for in the Loan Shark Act. 
Congress obviously was not intending to require licenses with 


respect to loans in excess of $200.00 simply because there was then no 
| 


legal way in which any lender (whether licensed or not) could engage in 
the business of lending money in large sums at a rate in pees of 62%. 
It can thus be said with absolute certainty, from the literal jcerms of 
the law in the legal setting in which it was enacted, that Corerese 


4 
coula'not have had any intention, at that time, to require licensing 


of anyone other than those who proposed to engage in the business of 


making loans not exceeding $200.00 because they were the only persons 
who could engage "in the business of loaning money upon which a rate ~ 


of interest greater than 6% is charged...." 
a 


With reference to the so-called "exempt" organizations referred 
to in Section 26-610, a reading of the language of the section makes it 
perfectly clear that they were not being "exempted." The language used 
in thé Loan Shark Act reads, in pertinent part, as follows: | 


"Nothing contained in this chapter shall be held to} 
apply to the legitimate business of national banks, 
licensed bankers, trust companies, savings banks, | 
building and loan associations or real estate brokers, 
as defined in the Act of Congress of July First, 1902, 
32 Stat. 621." 


It should be noted that the named organizations are not referred 
to as "exempt" and that the non-application of the chapter is only with 
respect to "the legitimate business of" the named organizations. -This 
language did not enable those organizations to make loans of up to 


$200.00 at the higher rate of interest permitted to licensees under the 
‘ | 
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Loan Shark Act, but merely reassured them of the non-application of the 
Act to their "legitimate business." That "legitimate business" did not 
and could not have included the making of loans (large or small) at 
rates in excess of 6% simply because the general usury law forbade the 
making of such loans by any lender except the newly created licensees 
under the Loan Shark Act. 
It was not until the Act of April 19, 1920 (41 Stat. 568, Ch.153, 

Sec.1) that it became legally possible to make loans at a rate in excess 
of 6% per annum (other than in the case of persons licensed eateniche 
Loan Shark Act or the Pawnbroker's Act). The 1920 Act provided in per- 
tinent part, as follows: 

"Section 1180. I£ any person or corporation shall 

contract in the District of Columbia, verbally, to 

pay a greater rate than 6%, or shall contract, in 


writing, to pay a greater rate than 8%, the creditor 
shall forfeit the whole of the interest so contracted 


to be received; provided that nothing in this chapter 
shall be held to repeal or affect the Act of Congress 
approved February 4, 1913 (the Loan Shark Act) relating 
to the business of loaning money on security." 


(Emphasis supplied). 
In the interval between 1913 and 1920, this Court had in three 
cases stated that the Loan Shark Act was designed to regulate small 
joans. Newman v. U. S. ex rel Prender, 41 App.D.C. 37, 47, 48 (1913); 


Reagan v. District of Columbia, 41 App.D.C. 409, 413 (1914); Chew v. 


District of Columbia, 42 App.D.C. 410, 412 (1914). When Congress added 


the proviso to Section 1180 to the 1920 Act, it was not undertaking to 
expand the coverage of the Loan Shark Act but merely to make clear that 
those engaged in the business of making small loans at rates up to 1% 


per month might continue to do so pursuant to licenses issued under the 
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Loan Spark Act -- an action which would otherwise have been forbidden 
by the 1920 Act. | 

It thus is unmistakably clear that at no time did Congress in- 
tend, or even envision the possibility of, the Loan Shark Act applying 
to anyone but those making loans not exceeding $200.00. Even after 
the enactment of the 1920 amendment permitting rates of interest up to 
8% pereannum, this Court again construed the Loan Shark Act as| being 
limited in application to loans not exceeding $200.00 (Von Basen vs. 
Dean, Some 41 F.2d 982, 983, 59 App.D.C. 359, 360) and quoted with 
ot the Von Rosen case in Zirkle vs. Daly (1931) 54 Fed. 2a 455-456, 
60 App.D.C. 344-345. The Municipal Court of Appeals reached the same 
conclusion in Knott vs. Jackson (1942) 31 A.2d 662. 


It was against this background that this Court decided Hartman 


vs. Lubar, supra. The Court attempted to distinguish Von Rosen vs. 


Dean, ‘supra, (although it is believed that no sound basis for distinction 
could be made). The Court merely looked at the literal tanecase of 
Sectiqn 26-601 in a legal context which had not come into existence until 
seven years after the passage of the Loan Shark Act and appears to treat 
the proviso of the 1920 Act as being designed to continue in effect the - 
coverage of large loans by the Loan Shark Act. The fundamental fallacy 
in that approach is that at no time prior to 1920 had it Deeniteceitty 
possiie to license lenders to make any loan exceeding $200.00 at a rate 
greater than 6% per annum and this Court had, in the interval between 


1913 and 1920 three times declared that the law applied only to small 


loans 
t 


It is interesting to note that in Hartman vs Lubar, supra, the 
Court does not even mention the three decisions of this Court referring 
to the Loan Shark Act as being limited to small loans. 

Cases subsequent to Hartman vs. Lubar, supra, have been based 
upon this same fundamental error. 

It will be noted that there is not one word in the Loan Shark 
Act referring to loans in excess of $200.00. It seems strange indeed 
that had Congress at any time intended to regulate such loans it would 
have made no provision therefor in the Loan Shark Act other than the 
mere recitation in Section 26-601. That recitation, when made, was 
merely declarative of the then existing law and was in no manner an 
attempt to provide regulation of larger loans. 

It is a well established principle of law that special weight 
will be given to contemporaneous judicial interpretations of a law 
and that a later review should not upset those interpretations except 
for the most serious reasons. See Scharfield v. Richardson, 133 F.2d 
340, 342, 76 U.S. App. D.C. 378 (1942) where this Court said "when a 
statute, such as this, is of some sixty years’ vintage, a contempor- 
aneous construction and analysis of this sort is of particular per- 
suasiveness on the question of legislative intent." It should be noted 
that the three cases in which this Court first referred to the Loan 
Shark Act as governing only small loans occurred in 1913 and in 1914, 


all within two years of the passage of the Act and when its purposes 


were certainly better known than they were thirty years later at the 


time of the decision of Hartman vs. Lubar, supra. 
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We believe the foregoing is conclusive as to the Congressional 
purpose in the Loan Shark Act to regulate nothing more than ast loans 
not exceeding $200.00. If it is not conclusive, then it must at least 
create an ambiguity. If it does create an ambiguity, then resort to 
the legislative history makes unmistakably clear that the Congress was 
legislating only with respect to small loans. See legislative history 
in Referee's Memorandum Relating to Equitable Life Insurance a 
Appendix pp. 3-16. 
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II. IF THE DECISION IS PERMITTED TO STAND, ITS APPLICATION 
SHOULD BE PROSPECTIVE ONLY. 


Logically this point should be the last one in this brief. How- 
ever, fearing that its impact might be lost among the many more technical 


issues hereinafter discussed, it was believed desirable to state it as 


the second point of argument. Its placement does not indicate any lack 


of confidence in the points which follow it. 

As will be shown under Point III of this Brief, at the time the 
real estate broker's exemption was placed in the Loan Shark Act the 
principal real estate brokers of the District of Columbia were doing 
precisely the things which the lender did in the transaction here in- 
volved. (See affidavits of Messrs. Plummer and Bell attached as Exhibits 
A. and B.) The term "mortgage banker" was not in use in the District 
of C@lumbia at that time. 

As discussed under Point IV hereof, it has been the adninistrative 


interpretation of the licensing authorities of the District of Columbia 


that the real estate broker's exemption covered these activities. This 
i} 
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position has been maintained for as far back as anyone can recall, which 
goes back at least to 1940. See affidavit of Mr. C. T. Nottingham att- 
ached as Exhibit C. 

The lender was acting as prudently as anyone could be expected 
te do in relying upon this interpretation and upon advice of counsel 
that it was, in fact, exempt. The transaction here involved was one 
that was well within the usury limitations applicable to lenders exempt 
from the Loan Shark Act. There is no hint of fraud, overreaching or any 
other inequitable conduct on the part of the lender or Appellee. Neither 
believed that it was in any way violating any law. 

Neither this Court nor, so far as counsel can determine, has any 


cogrt considered or denied the real estate broker's exemption to trans- 
~~ 


adfions of this type in any prior case. 


e As indicated in the Position of Amicus Curiae above, a retrospec- 
tive application of this decision will result in the loss of untold 
- miflions of dollars not only by the mortgage bankers but by a wide var- 
aot of innocent purchasers of notes and deeds of trust which are voided 
io déecision. The persons who will be benefitted by that voiding 
hafe no moral or equitable claim to the benefits they will have thus 
received. They will be relieved of agreements which all parties entered 
ingo in good faith and in the firm and apparently well-founded belief 
that the transactions were valid. 

: If this Court upholds the decision of the two members of the three- 
member panel who heard the case initially, this Court has the power to 


relieve the holders of these notes and mortgages from the oppressive and 


burdensome effects of this decision by determining that it shall apply 
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only ,to transactions entered into after the date of finality of this 


Court's decision in this case. It is difficult to imagine a case more 
| 
deserving of this type of treatment. 


® he right of a court to limit its decree to prospective applica- 


tion only is well discussed in the case of Linkletter v. Walker, 381 U.S. 
| 
618, 14 L.Ed. 2d 601, 85 S.Ct. 1731 (pages 604 through 608 of| the L.Ed.)(1965) 


While that case concerned a criminal appeal, the discussion of prospec— 


tive operation of the decree makes it perfectly clear that the right exists 
in civil cases as well as in criminal cases. The discussions cover 


primarily situations dealing with the invalidity of statutes or the 
a i 
overturning of long-established common law rules. However, it is like- 


wis@ clear that the power may be exercised in any case where it is in. 


the interest of justice to do so. 
| 
Perhaps the most pertinent portion of the opinion is that set out 


below (pp. 607-608 of the L.Ed.): 


“That no distinction was drawn between civil and criminal 
litigation is shown by the language used not only in 
Schooner Peggy, supra, and Chicot- County, supra, but also 
in such cases as State v. Jones, 44 NM 623, 107 P2d 324 
(1940) and James v. United States, 366 US 213,. 6 L.ed. 

2d 246, 81 S Ct 1052 (1961). Im the latter case, this 
Court laid down a prospective principle in overruling 
Commissioner v. Wilcox, 327 US 404, 90 L.ed.752, 66 S Ct 
546, 166 ALR 884 (1946), ' in a manner that will not 
prejudice those who might have relied on stay © 

366 US at 221, 6 L ed 2d at 254. Thus the accepted rule 
today is that in appropriate cases the Court ray in the 
interest of justice make the rule prospective. And 
‘there is much to be said in favor of such a rule: for 
cases arising in the future.’ Mosser v. Darrow, 341 

US 267, at 276, 95 L ed 927, at 934 , 71 S Ct 680 
(dissenting opinion of Black, J.). 


“While the cases discussed above deal with the invalidity of 
statutes or the effect of a decision overturning long- 
established common-law rules, there seems to be no in- 
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pediment--constitutional or philosophical-- to the 

use of the same rule in the constitutional area where 

the exigencies of the situation require such an appli- 
cation. It is true that heretofore, without discussion, we 
have applied new constitutional rules to cases finalized 
before the promulgation of the rule. Petitioner contends 
that our method of resolving those prior cases demonstrates 
that an absolute rule of retroaction prevails in the area 
of constitutional adjudication. However, we believe that 
the Constitution neither prohibits nor requires retro- 
spective effect. As Justice Cardozo said, 'We think the 
federal constitution has no voice upon the subject.' 


"Once the premise is accepted that we are neither required 
to apply, nor prohibited from applying, a decision retrospec~ 
tively, we must then weigh the merits and demerits in 

each case by looking to the prior history of the rule in 
question, its purpose and effect, and whether retrospec- 
tive operation will further or retard its operation. We 
believe that this approach is particularly correct with 
reference to the Fourth Amendment's prohibitions as to 
unreasonable searches and seizures. Rather than ‘dispar- 
aging’ the Amendment we but apply the wisdom of Justice 
Holmes that 'the life of the law has not been logic: it 

has been experience.’ Holmes, The Common Law 5 (Howe 

ed 1963)." 


See also Cipriano vs. Houma 395 U.S. 701, 23 L. Ed. 2d 647, 89 S. 
Ct. 1897 (1969) in which the Court makes its ruling prospective only 


because retrospective operation would impose significant hardships on 


cities, bond holders and others connected with municipal utilities. 


The effect of the decision as to which rehearing is sought by 
this brief, has been to wipe out a long-continued administrative inter- 
pretation of the law and to render illegal business practices which have 
been carried on since prior to 1913, the date of enactment of the Loan 
Spark Act. The crushing burdens which it imposes on totally innocent 
p§rties can be lessened even though the Court should reaffirm its 
present interpretations of the law. 


It is believed that no more suitable case could be presented for 
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the @imiting of the decision to prospective application only. | 


III. THE REAL ESTATE BROKER'S EXEMPTION IN SECTION 26-610 
OF THE LOAN SHARK ACT WAS INTENDED TO COVER THE ~ 
ACTIVITIES OF APPELLEE IN THIS CASE. 


The Loan Shark Act was enacted February 4, 1913. It contained 


within it, as part of what is now Section 26-610 of the District of 


Pe RE Code, the following language: 


"Nothing contained in this cahpter shall be held to 
apply to the legitimate business of ... real estate 
brokers as defined in the Act of Congress of July 
First, 1902, 32 Stat. 621." 


Paragraph 15 of the Act of 1902 defines real estate brokers as 


follows: 

"..That real estate brokers or agents shall pay a 
license tax of $50.00 per annum. Every person who 
sells, or offers for sale, as the agent for others, 
real estate, wherever located, including mining and 
quarry property, or who makes or negotiates loans 
thereon, or who rents houses, buildings, stores,| or 
real estate, or who collects rent for others, poner 
be regarded as a real estate broker or agent.' 
(Underscores supplied). 


In determining the activities which are covered by the real es- 
tate broker's exemption, it seems clear that it includes one who makes 
loans on real estate. The majority opinion in this case would have the 
words ' ‘as the agent for others" to be so divided that the words “for 
oe would modify the plain language referring to the making of 
loans on real estate. The majority opinion admits that the modifier. 
is ost "dreadfully misplaced." It justifies its conclusion, at least 
in part, by stating it could not have been the legislative intent to 
cover a person who makes a business of making loans on real estate for 


his,own account. 


We must respectfully challenge that line of reasoning. If we 
asswae that the borrowing public needs protection from possibly un- 
scrupulous lenders, it is not only conceivable but most probable that 
one who engages in the business of lending his own money should be 
licensed to the same degree as a broker who lends money of others. There 
is probably even more temptation to fraud and overreaching on the — 
of one dealing for his own account than there is on the part of one 
dealing solely for the benefit of another. After all, it is not the 
source of the funds loaned which gives rise to the potential for harm 
tol the borrower in a loan transaction. 

In our view the language requires the conclusion that the lending , 
ofythe broker's own money subjects him to the real estate broker's li- 
censing requirement. It at least creates an ambiguity in the statute as 
to whether the real estate broker's license is required. The majority 


opinion recognizes this in referring to the modifier "for others" as being 


“dreadfully misplaced." 


If the Court believes that resort to legislative history is re- 
quired in order to resolve that aan eeeion there are attached hereto 
the affidavits of Mr. George Plummer and Mr. Frank Bell (Exhibits A and , 
B, respectively) who were employed by real estate brokers during the 
period starting in 1909 and ending long past the date of enactment of 
the Loan Shark Act. These affidavits clearly show that the business 
of a real estate broker as conducted in the District of Columbia prior 
to and at the time of enactment of the Loan Shark Act, included the 
lending of the broker's own money and the sale of the notes to investors 
which is precisely what was done by the lender in this case. That 


practice has continued unabated up to the rendering of the decision 
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her<§n. | 
As is shown by the affidavits of Messrs. Plummer and Bell, the 

real estate brokers engaging in the lending of their own funds were the 
most prominent real estate brokers in business at the time mien Congress 
enacted this law. It is only reasonable to assume that Congress was 
awarp of these activities (which were widely advertised in the newspapers 
of the time and were generally known in the community), and that in ex- 


empting "real estate brokers" it intended to exempt them in their legit- 


imate business as they then conducted it. 


There are additional indications contained inthe Loan Shark Act 


which lead to the same conclusion. For instance, all of the other 


organizations which received exemption at that time were businesses ~ 


that loaned their own money (national banks, licensed bankers, trust 


e 
companies, savings banks and building and loan associations)! The 


title of the Act was "an act to regulate the business of loaning money 
...% Section 26-601 requires the licensing of only those "in the busi- 
4 


ness of loaning money." If the exemption of the real estate brokers 


was not intended to cover their activities in lending their own money, 
then there was no reason for including the real estate broker's exemp— 
tion. If a real estate broker merely acts as agent for another in 


placing a loan, it is not the broker but his principal who is “loaning 
money." . 
, 


. 


IV. THE LONG CONTINUED ADMINISTRATIVE INTERPRETATION OF 
THE REAL ESTATE BROKER'S EXEMPTION SHOULD BE FOLLOWED. 


Attached hereto as Exhibit C is the affidavit of Mr. ¢. T. 


Topstar Administrator of the Office of Licenses and Permits of 
7 


. i 
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the District of Columbia. It is he who has been charged with administer- 
ing this licensing law since 1948. His affidavit clearly shows that the 
interpretation of his Department, since prior to 1940 has been to advise 
all persons that if they possessed a real estate broker's license they 
were exempt from the Loan Shark Act. Such exemption included activities 
of the type in which the lender engaged herein. In fact, Mr. Nottingham 
has, on a number of occasions, either refused to issue licenses to such 
persons on their application or has offered them a refund of license fee 
after discovering they were licensed real estate brokers. We have been 
unable to find anyone with knowledge of the administrative interpreta- 
tion as of any date prior to 1940, but there is no reason to believe 
that it was in any way different from Mr. Nottingham's interpretation. 


So far as has been learned, this case represents the first challenge 


tcl that interpretation. 


While the interpretation given to a law by the department 
charged with its administration is not conclusive, it is certainly 
itled to a great deal of weight. This is particularly true when it 
has gone unchallenged for so many years and the persons involved have 
relied thereon. 
In Udall vs. Tallman, 380 U.S. 1, 85 S.Ct. 792, 13 L. Ed. 
2d 616 (1965), the Court made the following statements: 

"When faced with a problem of statutory construction, 
tlis Court shows great deference to the interpretation 
given the statute by the officials or agents charged 
with its administration. ..." (p. 625, L.ed.) 

"It may be argued that while these facts and rulings 
prove a usage they do not establish its validity. But 
government is a practical affair intended for practical men. 
Both officers, law-makers and citizens naturally adjust 


themselves to any long-continued action of the Executive 
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Department--on the presumption that unauthorized 
acts would not have been allowed to be so often 

repeated as to crystallize into a regular practice. 
That presumption is not reasoning in a circle but 
the basis of a wise and quieting rule that in deter- 
_mining the meaning of a statute or the existence of 
a power, weight shall be given to the usage itself, 
even when the validity of the practice is the sub-| 

ject of investigation." (p. 626, L.ed. quoting with 
approval from another case). 


Jordan vs. Acacia Mutual Life Insurance Co., 409 Fed 24 1141, 
| 


133 U.S.App. D.C. 224 (1969), this Court stated: 


"The courts, in giving a fair reading to that 
language, with the aid of the applicable rules of | 
statutory construction, we think should not depart | 
from that adopted by the Superintendent." (p. 228, 
U.S.App. D.C.) 


In Thorpe vs. Housing Authority of Durham, 393 U.S. 268, 21 iL. 


Ed. 2d 474, 89 S.Ct. 518 (1969), quoting from a prior case, states the 
rule as follows: 
"The ultimate criterion is the administrative 


interpretation, which becomes of controlling weight 
unless it is plainly erroneous or inconsistent wit 


the regulation." (p. 481, L.Ed. - emphasis supplied). 
| 

THE VALIDITY OF THE NOTE AND MORTGAGE INVOLVED HEREIN 

SHOULD BE DETERMINED UNDER THE LAWS OF MARYLAND. | 


In the companion case involving Manufacturers Life Insurance 


| 
Company, No. 24,117, the Court discusses the various factors involved 


in degermining applicable law where the law of more than one jurisdic- 
tion may be involved. In that case, it weighed the various factors - 
and concluded that Maryland law should apply. In the instant case, 
the majority opinion gives no clue as to the factors which caused the 


Court to conclude that District of Columbia law should govern, Instead, 


| 
it makes reference to the fact that it was the Referee's position 
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that the transaction is governed by District of Columbia law. The 
Referee did not make any finding in this regard nor did he discuss nor 
appatently weigh the various factors. The only indication that he thought 
District of Columbia law governed was the fact that he discussed at 
lengrh the Loan Shark Act. 

As the Court pointed out in the Manufacturers Life Insurance case 
(No. 24,117) Restatement of the Law (second) "Conflict of Laws" Section 
188{2) provides: 


"(2) In the absence of an effective choice of law 
by the parties (see Sec. 187), the contacts to be 
taken into account in applying the principles of 
Sec. 6 ‘to determine the law applicable to an issue 
include: 
(a) the place of contracting, 
(b) the place of negotiation of the contract, 
(c) the place of performance, 
(a) ‘the location of the subject matter of the 
contract, and 
(e) the domicil, residence, nationality, place 
of incorporation and place of business of the 
parties." 


following is quoted from the dissenting opinion herein: 


"I approve the statement of factors, set forth in 
that portion of the majority opinion dealing with 
Manufacturers, which are to be considered in deter- 
mining whether to apply the law of Maryland or of the 
District of Columbia, and I will not repeat them. 
However, as I weigh and balance the contacts, I con- 
clude, as with the Manufacturers claim, that applica- 
tion of Maryland law should also be favored in decid- 
ing the Hartford clain. 


“The Hartford contacts in Maryland are nearly the 

same as for Manufacturers. The property is in Maryland; 
the maker of the note and deed of trust was a Maryland 
corporation; the papers were executed in Maryland; 

the money was paid in Maryland. Thus, I conclude it 
became a Maryland contract to which Maryland law should 
be applied." 


~18- 


| 
We find nothing in the majority opinion to indicate that a weigh- 


ing ot the factors would not have produced the result stated in the dis- 


senting opinion. 

The District of Columbia Loan Shark Act, while not simply a usury 
statute, is so closely akin thereto by reason of the subjects which it 
covers that the rules of Conflict of Laws relating to usury should be 


applied. In this area, the headnote to Section 203 of Conflict of Laws 


(second) Restatement of the Law, is: 


ee 
"Section 203. Usury. The validity of a contract will 
be sustained against the charge of usury if it pro- 
vides for a rate of interest that is permissible in 

a state to which the contract has a substantial relat- 
ionship and not greatly in excess of the rate permitted 
by the general usury law of the state of the otherwise 
applicable law under the rule of Section 188. 


i The Court has found that this contract, if covered by the law 
of Maryland, would have been perfectly valid. The rate of interest was 
actaa ly one and one-half per cent less than the rate permitted by the 
general usury law of the District of Columbia. | 

Under these conditions, Restatement of the Law would seem to com- 

pel <esort to the law of the State of Maryland as being smereaon. 

U Reverting to the Referee's apparent testing of the transaction 
under the District of Columbia law, it can be readily seen that had 
the Referee found the transaction invalid under District of Columbia 
law, then Sec. 203 quoted above would have immediately come into play 
and indicated that he should then apply the law of Maryland. In other 
words, there was no occasion to consider which law applied when the 


Referee found the transaction valid under the laws of both jutisdictions. 


Had he found it invalid under District of Columbia law, it would then 
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4 
have become his duty to declare that Maryland law applied. 
Wholly apart from the provisions of Restatement of the Law above, 
Section 15-110 of the District of Columbia Code provides as follows: 
"In an action on a contract for the payment of a 


higher rate of interest than is lawful in the 
District, made or to be performed in a State or 


territory of the United States where such a contract 
rate of interest is lawful, the judgment for the 
laintiff shall include the contract interest to the 
date of the judgment and interest thereafter at the 
rate of 6 per cent per annum until paid.” 

(E=phasis supplied). 

The underscored words make it clear that the public policy of 
the District of Columbia is to recognize the lawfulness of the contract 
Yate of interest where the contract is made in a state where such con- 
tract rate is lawful even though it be at a rate higher than is lawful 
in the District. Since the questioned contract was made in the State 
of Maryland, the statute makes such rate of interest lawful in the Dis- 
trict of Columbia even though it might not otherwise be lawful in the 
District because of the 6% limitation on unlicensed lenders. 

§ VI. EVEN IF TEE LOAN IS IN VIOLATION OF THE DISTRICT OF 
4 COLUMBIA LOAN SHARK ACT, THE FORFEITURE OF THE ENTIRE 
LOAN IS TOO HARSH A PENALTY. 
The worst which can be said of the conduct of the lender was 


that it entered into the transaction based upon a mistaken interpretation 


of the real estate broker’s exemption from the Loan Shark Act. Appellee's 


. 
caceperetarioe had gone unchallenged for a period of more than 47 years 


after the passage of the Loan Shark Act. 
The interpretation was at worst a thoroughly understandable one 


as demonstrated in point III above. 
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The interpretation was the one which had been placed upon the 
Act for more than 30 years by the officials charged with the administra- 
tion of the Act. For all that we have been able to discover, this had 
been the interpretation for the entire 47 years since the passage of the 


Act. | 


The interest rate charged to the borrower was less than that per- 


mitted by the general usury laws of the District of Columbia and there 


| 
is not the slightest indication of any fraud, overreaching or imposition 


by the original lender or appellee. The rights of the borrower were 


in no manner abridged by the failure of the lender to comply with the 
Loan Shark Act. An exempt or licensed lender could have charged the 


borrower substantially more interest. 


It should be noted that there is no provision whatever lin the 


Loan Shark Act which even inferentially suggests that the penalty for 


violation should be forfeiture of the entire loan. In fact, there isa 


specific penalty provided in the Act (Section 26-607) reading ias follows: 


"Section 26-607. Penalties-Enforcement. | 
Any violation of this chapter shall be punished | 
by a fine of not less than twenty-five dollars and 
not greater than two hundred dollars, or by impris- 
onment in the jail or the workhouse of the District 
of Columbia for not less than five nor more than 
thirty days, or by both such fine and imprisonment, 
in the discretion of the court. The said commissioners 
shall cause the corporation counsel to institute) criminal 
proceedings for the enforcement of this chapter before 
n any court of competent jurisdiction. (Feb. 4, 1913, 
37 Stat. 659, ch. 26, Sec. 7)." 


| 
» This was apparently the penalty which Congress intended! to in- 
pose upon those who violated the Act. 


It should also be noted, with respect to a violation by a licensee 
| 
| 
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of the very liberal 1% per month interest allowed on loans up to $200, 


that the only penalty is a forfeiture of one-fourth of the principal 


f forfeiture which could not exceed $50.00 in amount). (See Section 


25-605). 
In the decision of this Court in Von Rosen vs. Dean, supra, this 


Court said: 


“We also agree with the court below in holding that 
the Loan Shark Law can have no application to a case 
= this sort, since the act was intended to apply 
only to persons making small loans upon personal 
security, as shown by the fact that the amount of 
such loans is limited by the act to $200. As said by 
the court below: ‘It is apparent that Congress did 
not have in mind such transactions as are involved 


in the present case, in which a debt of $177,500.00 

was secured dy a first trust upon real estate, so that 
the payer of a small bonus for an extension in the pay- 
ment of interest might recover one-fourth of the great 
principal sum as is undertaken to be done in this case.'" 


(p. 360 App.D.C. - Exphasis supplied). 

This Court seemed shocked to think that a lender might be required 
to forfeit as much as one-fourth of a debt of $177,500.00. This con- 
trasts sharply with the effect of the majority decision which might well 
ue the forfeiture of the whole of loans totalling over one billion 


dollars. 


in the case of violation of the ordinary usury laws (Chapter 33, 


j 


Bitle 28 of the D. C. Code) the lender merely forfeits "the whole of the 
rere: so contracted to be received" (Section 28-3303) and the borr- 
fuer paying the same may, within one year after the date of payment, sue 
dor and recover "the amount of the unlawful interest so paid." Again, 
here is no suggestion that even a deliberate violation of the general 


sury law carries any greater penalty. 
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It is true that the Loan Shark Act is a licensing law but its 


obvicis purpose is solely to protect borrowers against usury. | No reason 


suggests itself why a greater penalty should be imposed than Congress 
clearly specified in the case of violation of the ordinary usury law. 
The characterization under 26-601 of conducting a lending busi- 


ness without a license as being “unlawful and illegal" is closely akin 


4 


| 
to tHe term "unlawful interest" referred to in Section 28-3304; and, 


as sliown in the discussion under Point I, the “unlawful and illegal" 


characterization in Section 26-601 was merely descriptive of the fact 
that, at that time, lending in excess of 6% per annum was forbidden by 
the ordinary usury laws. It was not the creation of a new class of 


forbidden acts nor did the language import any special condemnation of 


such lending. It was merely a manner of expression quite similar to 


that in the ordinary usury law. 


The penalty of forfeiture is one created by the courts solely in 


pursuance of an assumed requirement of public policy. It is respect 
fully submitted that such a penalty should not be invoked here where 
the only fault of the lender was that it construed the Loan Shark Law 
and the real estate broker's exemption in the same manner as it had 


been construed for at least 30 years by the licensing officials charged 


with the enforcement of the Act--a construction which was declared 
correct in this proceeding by the Referee in Bankruptcy, the District 
Court, and one member of the three-judge panel which first heard the 


appeal. Under such circumstances the whole rationale for the imposition 


of the drastic penalty disappears. The violation is at worst merely 
| 
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malum prohibitum and not malum in se. 

Certainly no consideration of public policy can require the Court 
to visit upon the public the type of financial disaster which would 
follow the voiding of the loans originated by the real estate broker 
members of MBA. Not only would a whole class of useful and respected 
businessmen be rendered bankrupt and removed from the financial life of 
the city, but the investors in the notes would suffer staggering losses. 
One very large source of real estate financing would be removed from 
the community causing a depressing effect upon badly needed real estate 
development and, inevitably, interest rates would rise due to a decrease 
in competition among persons engaged in supplying mortgage loans. 

Surely no consideration of public policy requires this type of result 
for a good faith and thoroughly understandable mistake as to the mean- 
ing of a complex, confusing and ambiguous law—-a mistake which has 


caused not a single cent of harm to any borrower. 


CONCLUSION 
For all of the reasons set forth herein, it is respectfully re- 
quested that a rehearing en banc be had and the relief herein sought 
be granted. 


Respectfully submitted, 
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Wilkes & Artis 
1401 K Street, N.W. 
Washington, D. C. 20005 
Telephone: 393-5040 
Attorneys for The Mortgage Bankers 
Association of Metropolitan Washing- 
ton, Inc. 
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1425 H Street, N.W., Attorney for wan No. 24,118. 


AFFIDAVIT 

George P. Plummer, Chairman of the Board of Directors of 

the H. L. Rust Company 
DISTRICT OF COLUMBIA, ss: 

George P. Plummer, having first been duly sworn on oath, de- 
poses and states: 

1. Iwas first employed by Mr. H. L. Rust in 1909. He was 
then engaged in the general real estate business in the District of 
Columbia as a real estate broker. The principal aspects of the real 
estate business at the time that I was employed consisted of sales, 
rentals, insurance and loans. The loan business made up approximately 
ong-third of the overall business engaged in by Mr. Rust. 

j 2. From 1909 until 1913 (and for some time thereafter) Mr. 
Rust, as a real estate broker, has conducted a substantial business in 


connection with the lending of money. In the period 1909 through 


aden almost all of the loans were made with Mr. Rust's money, where 


he would make the loan, receive promissory notes and then sell them 
to investors. These notes represented Mr. Rust’s "stock in trade." 
Heloftered these notes for sale to investors by newspaper advertising 
and otherwise. 

3. In the period from 1909 through 1913, I believe at least 
two other large real estate brokers (J. C. Weedon and B. F. Saul 
Company) were engaging in the same type of business, that is to say, 
were making loans with their own money, selling the notes to their 


customers and then making new loans with the proceeds. They likewise 


== 


EXHIBIT A 
No. 24,118 


advertised this activity and it was well known in the community that 
| 


they were engaging in this business. 


. 4. Mr. Rust did not use the name "mortgage bankers" in 


connection with this activity during that period nor, to the best of 


my recollection, did any other real estate broker use that term. It 


. 


is only in very recent years that the H. L. Rust Company has used the 


term "mortgage banker" which we regard as a mere description of a 
| 


part of our activities much the same as we use the term rental) agent. 


Be) oon 
ceorse Plummer 
SUBSCRIBED to and sworn to before me this aye aay of 
? 
November, 1971. 


eee 


Notary Public, D. C. 


My Commission Expires: (» ( 30 [7 2 
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Exhibit A - No. 24,118 


AFFIDAVIT 


Frank J. Bell 
DISTRICT OF COLUMBIA, ss: 


Frank J. Bell, having first been duly sworn, deposes and 


1. Iwas first employed by B. F. Saul Company in 1909 and con- 
tinued in the employ of that company until my retirement as Chairman of 
the Board, in 1961, except for a three year period with another company 
and two years of military service in World War I. During all of that 
time, B. F. Saul Company was a licensed real estate broker in the Dis- 
trict of Columbia. 

2. From the time of my employment in 1909 and continuing until 
long after 1913 (in fact, until the present time) it was the practice 
of B. F. Saul Company to make loans of its own funds; to receive pro- 
missory notes therefor, in many cases accepting a number of notes of small 
denominations, andi then selling those notes to its customers as invest- 
ments. Such activity was a substantial amount of the company's business 
although the company, in the 1920's, also arranged loans for others such: 


as banks and institutional lenders, managed real estate for its own account 


and on behalf of others, and sold insurance. All of said activities were 


conducted as a part of its business as a real estate broker. 

3. The B. F. Saul Company advertised in the newspapers that it 
made loans and also advertised for sale the notes which it received. 
During this period, the same activities were also carried on by other 
real estate brokers particularly the larger ones such as H. L. Rust Co. 


— 
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J. C¢ Weedon Company, and W. J. Flather Company. These activities were 


well known in the community. | 
4. During the period 1911 through 1913, I do not recall the 

term "mortgage banker" as being used in any way and it was not until 

long after 1913 that I first heard the term applied to activities such 


as those in which the B. F. Saul Company engaged. 


Gy 
Ler 


Frank J. Bell / 
/ Py 


L* 


SUBSCRIBED to and sworn to before me this X37 day of November, 


Sy 


Notary Public, D. Co 


My Commission Expires: CZ wrce, (4, 19 
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AFFIDAVIT 
C. T. Nottingham, Administrator, Office of Licenses and 


ermits, partment of Economic Development, District of 


irst been duly sworn on oath, 


istrator of the Office of Licenses and 
Permits, Department of Economic Development, District of Columbia 
Government. This office in which I have been chief administrative 
an employee since 1940 has administrative 
jurisdiction over Licenses and Permits. 
connection with my administration of this division since 


knowledge since 1940, the Office of Licenses and 


the District of Columbia Loan Shark Law. In 1949, the Office of 
Licenses and Permits, with the advice and assistance of the Office of 
the Corporation Counsel, D. C., prepared regulations for the conduct 
of the business of lending money. These regulations were promulgated 
by the Commissioners the District of Columbia on September 6, 1949 


to pe effective on and after J 1949, and since that time my office 


whet responsibility of administering and enforcing the regulations. 


*n responsible for many years for the pro- 
cesping of applications and the issuance of all business licenses in 
the, District of Co'umbia. Presently the office issues between 80,000 


“T= 
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and 90,000 business licenses annually. Also, under ny jurisdiction are 
the 23 Boards that supervise and control the licensing of the occupa- 
tions and professions in the District of Columbia. Included in this 
group is the Real Estate Commission of the District, which is rhe 
licensing board for real estate salesmen and brokers. 

3. The District of Columbia Loan Shark Law and the District 
of Columbia Regulations adopted pursuant thereto for the supervision 
and control of the business of lending money, have always provided an 
exemption therein for real estate brokers. | 

4. Throughout my administration of the office responsible 
for the issuance of licenses under the District of Columbia Loan Shark 
Law and the regulations promulgated thereunder, the office has con- 
sistently, and on many occasions, held that real estate brokers 
engaged in the business of making loans were not required to obtain 
a money lender's license under the Loan Shark Law. From my personal 

e 
knowledge, real estate brokers in the District of Columbia nave always 
engaged in the business of lending money, either their own — or 
that of other investors. It is now and always has be=n the inter- 
pretation of my Department that so long as they are eeneceicest 
estate brokers, they may lend money under these circumstance, and such 


activities are exempt from the operation and effect of the Loan Shark 
é 


Law. 
| 
5. My office makes no distinction between real estate 


brokers and “mortgage bankers." We have no licensing category for 


“mortgage bankers," and it is my understanding, from knowledge of the 
=I 
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ommunity, that the activities of a “mortgage 
r different from the business activities 


Inasmuch as the District of Columbia 


mortgage bankers that I am aware of hold real 
the District of Columbia has not undertaken to 
by regulation. 
the foregoing circumstances, it has con- 
ative interpretation, guided by the advice 
that any business that held a 
engage in the business of lending 
of others) without obtaining a 
If an organization is one of the 
Shark Law, as real estate brokers 


ay engage in the business of lending money 


‘not know the definition of "mortgage banker"; 
icensed real estate broker engaged in the business of 
istrict of Columbia, as a "mortgage banker”, 
own account or for the account of others, I would not 
to obtain a license under the Loan 


mortgage banker" engaged in the same 


kind of money lending business and did not possess a District of 


Columbia real estate broker’s license, I would require that "mortgage 
¥ q gag 
€ 


a 
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banker" to obtain such a license. 


C. T. Nottingham 


Subscribed and 


197.8 


’ 


My Commission Expires: 


-4- 
Exhibit C - No.-24,118 


a ET 
IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


—~t. Re 


No. 24.118 United States Court of Appe 


for ihe District of Columbia Circuit 


UY 4% 197] 


FILED 


ADAMS PROPERTIES. INC. 


AMERICAN SECURITY & TRUST CO. 
TRUSTEE IN REORGANIZATION OF ADAMS PROPERTIES, INC. 


Appellant, 


ao ee ee Se ee me | 


rs 


HARTFORD LIFE INSURANCE COMPANY 
Appellee. 


PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 


DANIEL WEBSTER COON 
822 Southem Building 
Washington, D. C. 20005 
JAMES P. PARKER 

1000 Vermont Avenue, N. W. 
Washington, D.C. 20005 


Of Counsel: : 
Attorneys for Appellee 


DOUGLAS, OBEAR & 
CAMPBELL 

DAVIS, RICHBERG, TYDINGS, 
LANDA & DUFF 


(i) 


TABLE OF CONTENTS 


PETITION FOR REHEARING AND SUGGESTION FOR REHEAR- 
ING EN BANC 
1. Importance of Hearing En Banc 
A. Lack of uniformity in decisions 
B. Exceptional importance of questions 


Il. The Majority of the Sitting Panel Distorted the Plain Mean- 
ing of the “Loan Shark Act” Exempting Real Estate Brokers 
From Its Application 


. The Decision of the Sitting Panel Unjustly Discriminates 
Against Real Estate Brokers as Opposed to Others Exempted 
From the Act 


A. The court's conclusion begs the question 


B. The ruling disciminates against one of several business 
activities 


IV. The Holding of the Sitting Panel on the Question of Hart- 
ford’s Status as a Holder in Due Course is Contradictory 


CONCLUSION 
TABLE OF AUTHORITIES 
Cases: 
Hartman v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942) 
Hotchkiss v. National Shoe & Leather Bank, 21 Wall 254. 22 L.Ed. 


Hutchins v. Langley. 27 App. D.C. 235 (1900) 


Indian Lakes Estates. Inc. v. Ten Individual Defendants. 121 U.S. 
App. D.C. 305, 350 F.2d 435 (1965) 


Reagan v. District of Columbia, 41 App. D.C. 409 (1914) 
Royall v. Yudelevit, 106 U.S. App. D.C. 1,208 F.2d 577 (1959) 


APPENDICES 


Washington Evening Star 
7.1971. 


9-11 

12-14 

15-17 

19-20 

21-22 

rprises ae : 23-24 

Fails Church Mortg 25-26 


First Funding Corporation - : nn kn = Des 


Floyd E. Devis Mortgage Corporation : moe . 29-30 
Frank S. Phillips, Inc 

George W. Gilligan, Inc. ee 

Housing Development Corporation . 

Koones & Montgomery. Incorporated... .... hee 3% 
A. E. Landvoigt. Inc. . Dig im Clini A Re ome em ESD) 


Curtis E. Martin, Incorporated 
Monroe Mortgage Corporation 
National Savings & Trust Company 
Phillips & Fuller, Inc. 

Provident Mortgage Corporation 
Donald H. Richardson Co., Inc. 

H. L. Rust Company 

Shadyac, Berg, Nolan & Sherman 
Shannon & Luchs Company 

H. G. Smithy Company 

Suburban Trust Company 

Thomas J. Fisher and Company 
Virginia Mortgages and Investment Company, Inc. 
Walker & Dunlop, Inc. 

Weaver Brothers. Inc. 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,118 


ADAMS PROPERTIES. INC. 


AMERICAN SECURITY & TRUST CO. 
TRUSTEE IN REORGANIZATION OF ADAMS PROPERTIES. INC. 


Appellant, 


HARTFORD LIFE INSURANCE COMPANY 
Appellee. 


PETITION FOR REHEARING AND SUGGESTION 
FOR REHEARING EN BANC 


Comes now the Hartford Life Insurance Company (hereinafter 
referred to as Hartford). Appellee herein, and petitions the Court for 
a rehearing en bane under Rule 35 of the Civil Rules of Appellate | 
Procedure, and in support thereof. represents as follows: 


1. IMPORTANCE OF A HEARING EN BANC 
On November 10, 1971. a panel of this Court, in a two to one’ 
decision, reversed a judgment of the United States District Court for 
' The dissenting judge was Robert Van Pelt, Senior United States District | 
Judge for the District of Nebraska sitting by designation pursuant to 28 U.S. C, 
§294(d) (1964). 


that a mortgage on Maryland 


2 which held 

alid lien and that Hartford’s lien in the bank- 

The panel based its reversal 

he ground that Walker and Dunlop (from whom 
the promissory note secured by the Maryland 


ord inorchassd 
Te ipurehases the prom 


Pat tae epoca 
TUplcy procee 


S$ own account instead 
. ough a licensed real 
have 2 money lenders aa under Section 


et of Columbia Code. 


2 Federal Rules of Appellate Procedure a 
avorably considered: “(1) when considera- 


be fa 
urt is necessary fo secure or maintain uniformity 
2) when the proceeding involves a question of 

° The decision in this case handed down on 

umstances falling squarely within 


Ves Tise TO clrcum 


12 aforesaid grounds for granting a rehearing en banc. 


A. Lack of Uniformity in Decisions 


his court. Chief Justice Martin. and Associate Jus- 
Van Orsdel. ruled in the large real estate mortgage 
Dean, 59 App. D.C. 359, 41 F.2d 982 (1930) 


[T]he Loan Shark Law can have no application to 
of this sort. since the act was intended to apply 
to persons making small loans upon personal 
sicurity. 4s shown by the fact that the amount of such 
loans is limited by the act to $200.00. As said by the 
Court below: ‘It is apparent that Congress did not have 
in mind such transactions as are involved in the present 
case. in which a debt of $177.500.00 was secured by a 
first trust upon real estate, so that the payer of a small 
bonus for an extension in the payment of interest 


Case 


might recover one fourth of the great principal sum 
as is undertaken to be done in this case’.” 

In another case. Zirkle v. Daly, 60 App. D.C. 344, 54 F.2d 455, 
(1931) before Chief Justice Martin. and Associate Justices Robb. Hitz 
and Groner, this Court, sitting en banc unanimously followed the 
holding of the Von Rosen case and quoted with approval the lan- 
guage reprinted above. Associate Justice Van Orsdel. who wrote the 
Von Rosen opinion, did not participate in the Zirkle opinion. 


| 
The first case to reach this Court under the Loan Shark Act was) 


Reagan y. District of Columbia, 41 App. D.C. 409 (1914). This was! 
a criminal case brought under the act in which the Supreme Court 
of the United States denied a writ of error. This Court. in the! 
Reagan case. held inter alia that in arriving at the intent of Congress 
with respect to the meaning of the act™. . . | 
|, it is proper to consider the evils sought to be 
regulated and the advisability of bringing the wrong. in 
all of its ramifications. within the limitations of the act. 
To this end. the intent of the law makers must be 
gathered trom the law as a whole. and not from garbled 
extracts. This is not a usury statute as applied to the 
regulation of interest charges for the use of money in 
legitimate commercial transactions. but an act licensing. 
under limitations and restrictions. the loaning of money 
in small sums upon personal security.” (Emphasis 
added) 


Counsel, after diligent search, has not found any decision by ! 
this Court directly overruling any of the three cases cited above. | 


However, in 1942, a panel? of this court ruled that the act 
applied to a loan of $900 secured by a chattel deed of trust. Hart- | 
man v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942), It was 
not until 1959 that a panel? of this court applied the Loan Shark Act 


267 : . - 
2 Chief Justice Groner and Associate Justices Miller and Edgerton. 


3Mr. Justice Burton, retired. and Chief Judge Prettyman and Judge Miller. 


2 note ($10,000) secured by a second deed of trust on real pro- 
yall v. Yuderlevir, 106 U.S. App. D.C. 1.268 F.2d 577 (1959). 
in 1965 2 panel* of this Court held that the act may apply 
loans secured by foreign real estate. /ndian Lakes Estates, 
ndividual Defendants. 121 U.S. App. D.C. 305, 350 F.2d 


se SIX cases point out. there is a complete lack of unitorm- 
cisions of this Court insofar as the Loan Shark Act is 
concerned. However. Hartford submits that the en banc decision in 
Von Rosen v. Dean, supra. should control until directly overruled 
by the full court. 


B. Exceptional Importance of the Question 


The decision of the sitting panel in this appeal, at least insofar as 
relates to real estate brokers—mortgage bankers. has thrown the 
dusiness community of the Washington Metropolitan area including 
sunding states. into a quagmire of confusion. uncertainty, and to 
“tent chaos. (See Exhibits 1. 2. 3. and 4 attached hereto.) 


The ‘cloud which the opinion has cast upon the validity of loans 
and their security located both within and without the District of 
Columbia has brought to a halt the making of construction and take- 
out loans of both a commercial and residential nature; as may be 
seen from a reading of the affidavits reproduced in the appendix 
attached hereto. 


The complications created by the decision of the sitting panel 
voiding alll loans (involving hundreds of millions of dollars) made by 
licensed real estate brokers in the District of Columbia on interest 
rates in excess of 6% per annum on security are beyond comprehen- 


4 Senior Circuit Judge Miller and Circuit Judges Fahy and Danaher 


sion, due to the important role which real estate-brokers play in the 
economic health of the community and country. 


It is clear that outside investors have ceased making available 
money for lending in the District of Columbia. Such a drought of 
funds will have a very damaging effect on construction in progress as 
well as future construction. In fact, it may well terminate all con- 
struction, including Urban Renewal. in the District pending subsequent 
clarification of the position of real estate brokers either through liti- 
gation or legislation. Either course will inevitably take time during 
a period when the District of Columbia needs funds for construction 
of commercial and residential (especially low and moderate income 
housing) construction. 


In addition. if all loans, previously made by licensed real estate 
brokers are void. as the opinion of the sitting panel suggests. the 
courts for the District of Columbia will be inundated with law suits. 
and subject real estate brokers, title insurance companies and many 
others to possible bankruptcy since they could be subjected to pos- 
sible repayment of millions of dollars of loans. This is especially 
ironic in view of the position taken by C. T. Nottingham. the 
Administrator of the Department of Licenses and Permits for the 
District of Columbia (the agency charged with enforcing the money 
lending laws) to the effect that his office has always taken the posi- 
tion that real estate brokers were exempt under the money lending 
laws and need not register as money lenders. (See Washington Even- 
ing Star, November 18. 1971, page A-6. Exhibit 4.) 


In order to clarify this very serious situation the full court 


should pass upon these issues of “exceptional importance” by grant- 


ing this petition and holding a rehearing on the entire appeal. 


ll. THE’ MAJORITY OF THE SITTING PANEL DISTORTED THE 
PLAIN MEANING OF THE “LOAN SHARK ACT™ EXEMPTING 
REAL ESTATE BROKERS FROM ITS APPLICATION 


A majority of the sitting panel reached its conclusion holding 
Ht } rokers for their own account are 
t, notwithstanding the fact that 
scifically exempts from its application 
« « real estate brokers” and despite the 
-eded that the placing of loans (secured by 
| estate brokers for their own account is a 


business (see slip opinion at p. 28). 


uling is to cast grave doubt on the validity 
qs throughout the United States where the loan 

i some contact with 2 real estate broker located 
of Columbia. Contrary to general law. a local statute 


sh a way as to fly directly in the face of the 


: states which hold that the validity of a lien on real 


the lex loci sitt 


the sitting panel completely failed to recog- 
the legitimate business of real estate broker include 

of money for his own account where such loan is secured 
Hartford submits that the answer Is a resounding 


_ contrary to the opinion of the sitting 


Ul. THE DECISION OF THE SITTING PANEL UNJUSTLY 
DISCRIMINATES AGAINST REAL ESTATE BROKERS AS 
OPPOSED TO OTHERS EXEMPTED FROM THE ACT 


ing panel has ruled that the only activity of a real estate 
he Act is that undertaken while lending moncy as the 
5” (slip opinion pp. 29-30). Hartford submits (1) 


that this conclusion begs the question, and (2) unjustly discriminates 
against real estate brokers as against other business activities exempted 
from the Act as listed in Section 26-610. | 


1. This Conclusion Begs the Question: | 


The sitting panel quite correctly states in its opinion that the 
Act in question is an Act to regulate persons engaged in the business 
of lending money. Yet if the logic of the majority of the sitting 
panel is correct, the listing of real estate brokers in Section 26-6110 is 
superfluous. If the only activity under which a real estate broker 
may legitimately act under the statute is when acting as the agent 
for another, then it must follow that the broker is nor the money 
lender—his principal is. Therefore. to recognize real estate brokers 
as exempt under the statute Congress must have meant that real 
estate brokers were exempt while acting as money lenders themselves. 
ie., for their own account, as well as while acting as the agent for 
others. 

Finally the effect of this decision. if the real estate broker 
exemption under the Act is to have any meaning. is to permit a real 
estate broker to loan the money of others without violating the Act 
but to prohibit the broker from lending its own money on identical 
terms and conditions. 


It is submitted that this is an absurd conclusion. 


2. The Ruling Discriminates Against One of Several Listed Busi- 
ness Activities: 

The majority opinion of the court filed herein alludes to the 
fact that loans by insurance companies after 1963 are exempt. Hart- 
ford submits that loans by banks, building and loan associations and 
other organizations listed in Section 26-610 of their own funds ate 
also exempt under the Act. Yet the lending of money by such 


€ possible exception of building and loan associa- 


he principal business activity of such organizations. 


these organizations may lend money free of the 


et. and real estate brokers may not, the latter. as a 


ss. 1s discriminated against without basis, 


IV. THE HOLDING OF THE SITTING PANEL ON THE QUESTION 
OF HARTFORD'S STATUS AS A HOLDER IN DUE COURSE IS 
CONTRADICTORY 


its Opinion the sitting panel held that Hartford could not be 
note purchased trom Walker & Dunlop. 
fact that the note. on its face. reflected 


di 
> in the District of Columbia at a rate in excess of six percent. 
ificlent to put Hartford on notice that $26-601 would be 
the holder of the note. The Court asserts this 
before the ink is barely dry on its discussion of 


: & Dunlop’s lack of exemption under the Act due to a “dread- 
phrase making interpretation of the Act very 
enough to cause one of the sitting judges to dis- 


ority’s contention “that Walker & Dunlop is not 


nticip 


ated the majority's strained interpretation of it. 


Obviously. to put a prospective purchaser of a negotiable instru- 
h a risk would defeat the entire purpose underlying the 


ment to sucn 


te? 


law of negotiable instruments. 


The landmark definition of a negotiable instrument is that it is 
a “courier without luggage.” It isa commercial means of transferring 
money without incurring the hazards inherent in actually transferring 
money itself. Therefore, if negotiable instruments are to retain their 
similarity to money, mere suspicions of defenses must not defeat the 
valid title of an innocent transferee. As this Court held in Hutchins 
v, Langley, 27 App. D.C. 234 (1906). 


“Neither suspicion nor gross negligence can defeat 
the title of the appellee to this note. nor is the burden 
of proof upon him. ‘The law is well settled that the 
party who takes negotiable paper before due for a valu- 
able consideration. without knowledge of any defect of 
title, in good faith. can hold it against all the world. 

A suspicion that there is a defect of title in 

the holder, or knowledge of circumstances that 
might excite such suspicion in the mind of a cautious 
person, or even gross negligence at the time. will not 
defeat the title of the purchaser. That result can be 
produced only by bad faith. which implies guilty know- 
ledge or willful ignorance: and the burden of proof lies 
on the assailant of the title. Horchkiss v. National 
Shoe & Leather Bank, 21 Wall. 354. 359, 22 L.Ed. 645. 
649" (27 App. D.C. at 239). (Emphasis added) 


If this court is to recognize the difficulties in interpreting the 
Loan Shark Act on the one hand and then on the other requires a 
transferee to anticipate how the Court will interpret an admittedly 
difficult statute, it will completely destroy the unencumbered trans- 


fer and tree flow of negotiable instruments. 


10 


CONCLUSION 


rr fully submits that if these very serious questions 


espect 
be clarified and resolved this court must grant this petition and 


rehearing on this appeal. 
Respectfully submitted, 


Daniel Webster Coon 

$22 Southern Building 
Washington, D.C. 
James P. Parker 

1000 Vermont Avenue, N. W. 
Washington, D. C. 


Attorneys for Hartford Life Insurance 
Compan} 
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uling Voids 
basi Over 6% | 


. By LANCE GAY 

¢ Star Staff Writer 

Yn a ruting which could affect 
thousands of Washingtonians 
and cripple the financial indus- 
try in the District, the U.S. 
Court of Appeals here 2 void- 
ed all loans with interest rates 
excecding 6 percent ce by 
mortgage bankers on residestial 
ard commercial properiy in the 
District since 1913. 

At stake are loans estimated 
to, total hundreds of millions of 
dollars — some involving money 
invested by union pension funds, 
eredit unions and. savings and 
loan associations — which, if the 
rulig is upaeld, will be forfeited 
to people who took out the loans. 

Denzil 0. Nichols. presi 
the Mortgage Bankers 
tion of Metropolitan W £ 
predicted last night that mort- 
gage bankers will not make any 
more mortgage loans until the 
matter is settled in appeals — 
“to the Supreme Court. if neces- 
s®ry.” NX Nichols added that some 
of the 45 frrms in the Association 
might also freeze or recall exist- 
inz mortgage loans. 

{f both actions are taken by 
mortgage bankers, it is predict. 
ed in financial circles that most 
n@v residential and commercial 
construction in the District will 
be brougat to a standstill, 

Also apparently affected by- 
tip sweeping ruling are loans 
made in the District by the Fed- 
eral National Mortga ssocla- 
tien, the semipublic corporation 


listed on the New Y 
Exchange which is th 
Single financing age: 
ernment - insured 
loans. 

“The consequences of the ap- 
peals court ruling, hance down 
in a 2to-l decision last Wedn 

are sty being 


bring chaos to the 
cial and construc: 


S. 

He said that at a Monday 
meeting. the MBAMW voted to 
appeal the ruling to the full nine. 
member court of appeals and 
then to the Supreme Court if 
necessary. He said the group 
will also lobby for relief legisla- 


tion from Congress “which we 
are confident Congress would 
ass,” 

The legal bombshell struck 
when the court ruled that the 
District's money lender's bill, 
passed in 1913 to protect borrow- 
ers from unscrupulous loan 
sharks, requires D.C. mortgage 
bankers to register as money 
lenders. 

Nichols termed the decision 
“inconsistent and irrelevant” for 
mortgage bankers, who act es- 
sentially «as middle men, obtain- 
ing capital from investors and 
then judiciously distributing it to 
persons and institutions secking 
mortgages. 


Assumed Exemption 


Prior to the ru ng, mortgage 

rs thought ti lender 

ith a real estate | se was 

exempt from the provisions of 

the law. 2s are banks, savings 

and loan assoc sions and otber 
lenders. 

under the court rul- 

Eiven by a mortgage 

barker who does |not pean 

money lencer’s i ae 


cipal and rest of 
loans made at over “ percent 
interest a year. 
Because of inflation and the 
State of the economy, Ni 
Said that alr made 
) years have 


most alli loa 
in the last 10 
been made at 
percent. The nm 
to imply that any loans made in 
the last aS years at over 6 per- 
cent interest are now void and 
perhaps contestable 


f want 
db sempens 


noting that 
ning an imme- 
diate ap; peal g and stay of the rul- 
ing. 
He sdded that mortgage bank- 
ers would be forced to institute 
foreclosure procedures if there 
were massive refusals to make 
payments on home and commer- 
cial building ‘mortgages as a re- 
sult ofthe ruling. | 


Written by Wi key 


The decision was |written by 
Judge Malcomb R. 'Wilkey and 
with Chief Judge David L. Baze- 
lon concurring. Visiting Judge 
Robert Van Pelt of Lincoln, 
Neb., dissented, | 

The implications of the ruling 
are that mortgage bankers who 
have operated without lender's 


tions were er ranted un- 


and epeede ent 


belies ed that by ies Se 
real estate | icenses they were. 
And with the cost of money 
the last 10 years — with 
inflation and rising costs — no 
one has been able to loan money 
for less than 7 percent — the 
FHA and VA estabilished this 
level,” he said. 

The suit involved in the ruling 
was filed 2 the American Secu- 
rity and Trust Co. acting as trus- 
tee for Parkwood, Inc., a real 
estate firm undergoing bank- 
ruptcy proceedings. 


Owner Imprisoned 


Parkwood, Inc., was owned by 
Victor J. Orsinger, a Washington 
lawyer who is serving a three- to 
nine-year term at the Lewis- 
burg, Pa., Penitentiary on con- 
viction of bilking $1.5 million 
from an order of nuns. 
pomerican Securi ty and Trust 
mortgages , decide al suit in the case, 
means they do contending it was not required to 
mortgage Pay a 6'2 percent loan on prop- 
that Parkwood bought in 
The bank is trustee for 
Parkwood and Hartford Life In- 
surance Co, was trying to collect 
on the loan. 
Like other mortzare bankers, 
Walker & Dunlop, Inc., which 
Jiwa the transaction in the 
1 not registered as a 
money lender but as a real es- 
tate broker not bound by the 
1913 law. 


gm 


1912 ruling, money 
to obtain 


| was unre 


gage loans on p 
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Ruling Voi 
Millions in 
D.C. Loans 


By Ronald Kessler 


4 Washington Post Staff Writer 
A U.S. Court of Appeals decision here has, in effect, 
voided all loans with interest rates exceeding 6 per cent 


ma: by District mortgage 


¥ ~ ° 
bankers on residential and 


commercial property since 1913. The loans are estimated 
to total hundreds of millions of dollars. 


morfgage bankers reacted by 
as they prepared both court 
appeals and pleas for special 
legislation in Congress. 

The ruling came last week 
on a civil suit. Lawyers for 
both sides said yesterday that 
the ruling apphes to all loans 
with «interest rates exceeding 
6 per cent made by the com- 
panies involved but that each 
case would have to be decided 


individually by a court, In re- | 


| 


saying | (PHA) and the Veterans Ad- 
5 | Ministration (VA), 


cent times, interest rates gen- 
erally began exceeding 6 per 
eent a year in the 1960s, 
Mortgare bankers, 
they feared massive refusal to 
make mortgage payments, 


said they would be forced to} 
jation of Metropolitan Wash- 


institute foreclosure proceed- 
ings in such instances. 

The 2tol decision was 
handed down last) Wednes- 
day, but its impact was just 


Bipang the decision ‘catastrophic,’ Washington's 
8 Tbeginning to penc 


The ruling does not affect 
; banks, savings and loan associ- 
jations or most other major 
lenders because of exemptions 
granted by law. 

But mortgage bankers, who 
generally are combination 
real estate brokers and lend- 
ers, estimate that they make 
half the mortgage 


nearly 


‘loans on commercial proper- 


ty in the Washington § area, 
and about 20 per cent of the 
residential mortgages, includ- 
ing many insured by the Fed- 
cral Housing Administration 


Denzil O 
of Mortgage 


Nichols, president 
sankers Associ- 


‘ington, predicted that many 
| persons whose properties have 
jbeen Jost in the past through 
foreclosures would try to re. 
gain them. 


Using wore: 
trophic” and 
Nichols said, * 
such mazn 
will be Kicking 
in the courts for 

Others called the idevelop- 
ment the bigrest lezalidecision 
affecting D.C. businesses in 
decades. | 

O, Mallory Walker Jr. exec. 
utive vice president of Walker 
& Dunlop, Inc., said) that if 
the issue is not resolved, the 
company would have to move 
to the suburbs. 

ichols said ene borrower, 

@ as a result of the deci- 

ly y has filed suit in 

t Court 10 recover 

1 amount of a joan and 
interest —some $500,000 —it 


everyone 
eaming 


paid off to the company Nic 


ton apartment duil 

Nichols said 
bankers will ask 
by the full nine-m 
of Appeals within 
several days. Last week's de- 
cision was written by Judge 
Malcolm R. Wilkey and con- 
curred in by Chief Judze 


David L. Bazelon. Dissenting 
on the key part of the isuit was 
is Judge Robert Van 
Pelt of Lincoln, Neb. | 

Besides Berens, the} largest 

mortgage bankers in the city 
are B. F. Saul C2,, Walker & 
Dunlop Ine. and Weaver Bros., 
Inc. 
What the court ruled was 
that the D.C. loan sHark, or 
money lenders Jaw, passed in 
1913, requires that D.C. mort. 
gage bankers register as 
money lenders to conduct 
business legally. 

It had been thought that 
any lender with a real estate 
license was exempt from the 
provisions of the law,! as are 


Asked wh 


ob 


Parkwocsl, 


Nice 


loans 
WOOG 
UNaCCUTLE 
not rest 
Wot 

han 

the adders 
stockha! 


company. 


nterest rate on the loan 
s 6's per cent per car. Pre- 
ly, the loan could not 

ave been made 


rw 


ax 


Mortgage bankers are es- 
ntially middle men who ob- 
tain capital from lenders seek- 
ing toi st their money and 
; bute the moncy to 
uals and institutions 
MeKINE In addi- 
banker 


colecting 


mortiazes 
the mortsase 
loun, 
’ payments and 
Gistriputing the moncy lo the 
lenders. 

Lenders include institutions 
buch #& insurance COoMpanics 
ar orvanivation pension 
funds that find the rate of 
return from morteaves attrac: 
live but prefer not to be both- 
ered with collecting the mort- 
gage payincnts themselves, 


mortage 


The borrowers may include 
single-family home owners but 
generally are larger institu: 
tic that find = mortstayze 
bankers a more flexible and 
ready source of moncy than 
a commercial bank or savings 
and loan association. 


When acting as a real estate 
broker on a house sale, how- 
iker fre- 
gives firstemortgage 


ever, & mortzage 
quently 
loans. 


Hartford Life asked for its 
money in 1968. American Se- 
curity objected but was over- 
ruled by a bankruptcy referee 
in 1969 and by the U.S. District 
Court, sitting in bankruptey 
proceedings, last year. The 
bank appealed, and the Court 
of Appeals overturned the low- 
er court last Wednesday. 

“In my opinion, this is the 
bigaest decision affecting D.C. 
business in at Jeast 30 years,” 
said Daniel W. Coon, a lawyer 
representing Hartford Life on 
behalf of Chelsea Title Insur- 
ance Co.. a Maryland company 
that holds the title insurance 
on the mortgaze and may be 
liable for any Joss that occurs. 

“The total magnitude of the 
decision is hard to calculate,” 
said John S, Hoff, a lawyer 
representing American Secur- 
ity. 

The precise provisions of 
the money-lender law are in 
dispute. Four different Jaw. 
vers and officials, including 
the head of the 1).C. license de- 
partment charged with enfore- 
ing it, gave four different ver- 
sions of the interest limits it 
imposes on those with money- 
lender licenses 

Because of the exemptions 
for banks and savinzs and loan 
associations, and what was pre- 
viously thought to be an ex- 
emption for persons and firms 
holding real estate brokers 
licenses, only five companies 
currently have money lender 
licenses, including B.. Saul. 
None of the other four—all 
relatively small firms—could 
be reached for comment yes- 
terday. 

What it all 
Benny L. Kass, 


means, says 
the former 


® 


head of a D.C. City Council 
Stydy commission on interest 
rates and money lending in 
Washington, is that “we have 
a myth of a usury and money- 
lending law but in fact we've 
got exemption upon exemption 
that no one can understand.” 


App. 5 


The head of Perpetual Build- 
ing Association, Thornton W. 
Owen, whose institution is the 
largest source of home mort- 
gages in the area, said yester- 
day he has not yet seen the de- 
cision. 


L. A. Jenninzs. president of 
Riggs National Bank, the area's 
largest bank, said it was too 
early to tell how! the ruling 
would affect the mortgage mar- 
ket, since the mortgage bank- 


ers will appeal. 


* 
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Lean Rule 
Couid Halt 


fo « 


Gras 


nar st 


source 
Zasic 
Taises 7m 
Selling 
other notes, 


stoc 


Ses at auc- 
periodically, 
Fannie Mae 
esman Gordon E. Nelson 
lawyers were studying 
Mortyage dSanking loan 
and had rot made 
pmimendat 


RLOMs to 


ectors on a future coursc, 
He said the decision could 
affect financing by Fanni 
Baae of projects in the Dist- 
rict, but probably “is not far- 
reaching enoush to the exte 
of covering ses made 
outside > 
Another Fannie Mac officer 
said, however, “If this decision 
udged to apply to all our 
ss because we're located 
could stop home build- 
nm its tracks.” 
hh the mortzage bank- 
the impact 
will depend 
ions. 
1 O. Nichols, president 
Mortgase Bankers As- 
n of Metropolitan 
said that because 
in a way 
industry—ex- 
for mortzga- 
a >droker—it 


may hav 
ness here. 
Fannie 
@sputed this 
cause the law invols 
cal statute and not b 
mortzaze 
other states, they 
Althouzh the actual pur- 
chase of home mortgazes has 
been made at regional offices 
of Fannie Mae, the association 
recently started to centralize 
purchasing at {ts downtown 
ington office building. 
Centralized 


Mae officiais 
reasoning, 
dis a lo- 


chasing op 
vent a situa. 
the recent 
re business 
nd 

s carried out by a 
adquartered in 
MA's Nelson 


could 


doubted that the association's 
business could be defined as 
coming under the provisions 
of the D.C. loan shark act. 

There were also unanswered 
questions last nizht about the 
current decision’s impact on 
sovernment home financing 
acencies—the Federal Hous- 
ing Administration and Vet- 
erans Administration support 
of mortgages above the 6 per 
cent limit in the D.C. statute, 
for instance. 

The legal counsel for the 
Government National Mort- 
face Association, Benjamin L. 
Wesson, said last night he be- 
lieves Zovernment programs 
will continue without interrup- 
tion “while we work things 
out.” 

A division of the Depart- 
ment of Housing and Urban 
Development, GNM.A provides 
financial support for nonsubsi- 
dized home projccts. 
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By Stunned Le: 


By FHILLIP M. KADIS | 
Star Staff Wriver 
Washington's mortgage bank- | 
ing community, initially stunned | 
by an appeals court decision | 
voiding mortgaze loans by its 
members with interest rates of 
more than 6 percent, is pressing 
for immediate congressional ac- 
tion to exempt them from the| 
Tuling. | 
The mortgage bankers. who| 
estimate they supply 35 percent | 
of the mortgage money in the} 
area for office bui 
ment houses and. 
extent, single homes, quickly re- 
ecived a favorable reaction on 
Capitol Hill and expressions of 
concern from the District City | 
Council. | 
The ruling was not expected to | 
have dy immediate effect on 
prospective homebuyers, since 
Such mortgages are generally t| 
nanced by banks, insurance | 
companies and savings and loan | 
institutions, 


Negotiations Slowed | 


How@er, it was possible that | 
funds available for home mort- | 
faves could shrink over a period | 
of time as these institutions, all | 
exempt from the court decision, 
seck to accommodate builders, 
and buyers of apartment and) 
office buildings. | 

Some mortgage banking firms | 
have already held up: pending 
Negotiations on mortgage con-| 
tracts until the questions raised 
by the ruling are resolved. 

As for the few homeowners 
now paing off mortgages orig 
p ted ny mortgage bankers, | 


| 
| 


they were advised 
ers to keep pav 
warned that 
foreclose morte 
paid, and said tne; 
dent they would recoup at least 
the principal of the loan, if not 
the interest. 

The ruling by the U.S. Court of 
Appeals here said that a 1913 
usury law requires mortgage 
bankers in the District to regis- 
ter as money héers. They had 
empt from the law. The 
seems to imply that loans 
mortgage bankers since 19 
made at an interest rate ove 
percent. are void. 

The Senate D 
tee, by unanimous vot 
day, approv 
empt mortg: 
er lending 
by the ruli 
laws. 

The exemption was in the 
form of an amendment t 
Consumer Credit Protection Bill, 
sponsored 
Eagleton, 
the panel. 
exempt cre 
rom the ust 


by the bank- 
ng. Tt : $ 

ould have to 
ges tt 


the 


D-Mo., chairman of 
The bill would also 
card operauions 
laws, 


Meanwhile, City Council chair- 
“iered by Chie. 


man Gilbert Hahn said the 
ing, if left stand 
lyze council effor 
second morgane 


man oof the committee on 
environment and business devel- 
opment, said he was concerned 
about the effects of the ruling on 
redevelopment of W ston, 
lronically, Willard is also a 


Vice president of American Se- 


by Sen. Thomas F./ 


|Judge Robe 
/eilman Henry K. Willard! 


arkwood, 
uncergo- 
y proceecings. 


Bankers Extolied 


| 


1 up hope th. 
ight be overturned! 


< 
i vid L. 
Bazelon, who concurerd with the 
opinion written by Judge Mal- 
comb R. Ikey with visiting 
Van Pelt of Lin- 

ing. i H 


Issue Explored | | 

It was also felt that it might: 
> ult to establish a federal | 
peal to the U.S.) 


coin, Ned., 


yreme Court, 


has opened a 
ora’s box of potential 
“Cat ahans 


passers have 
On to FNMA or oth- 
£ mortgages. If the 
faults on pays 
MA would 

foreclose.” 

£ the defaulting mor- 
foucht foreclosure, 
institution would 
failure to require 
the principal, at 
amount to “unjust 
* a violation of com- 


T. Not tingham. administra- 


trict cove nment, the 

hargea with enforcing 

laws, said his agency 

couns led mortgage 

xers that they need not regise 

mone Wun insutuuons 
laws, 


1 

fq that if the 
t firms have a 
Ss license, as 


fromm the 


| 
STATE OF VIRGINIA) | 
COUNTY OF ARLINGTON ) November 19, 1971 

| 


. 
Comes Now, Arlington Mortgege Company, by its President, 


William I. Darter, Jr-, who, first being duly sworn according to law, 


deposes and says as follows: 


That Arlington Mortgage Company (the "Company") is a corporation 


organized under the laws of the State of Virginia, as a real estate and 
| 


mortgage broker, and as such is engaged in the business of making), selling 


and servicing loans secured by real estate. Based on information and belief, 


it is 119th in overall ranking among mortgage brokerage companies’ in the 
United States. 

- The Company supports the petition for rehearing of Hartford Life 
Imsurance Company in the matter of American Security and Trust Co. vs 
Hartford, now pending before the U. S. Court of Appeals for the District of 
Columbia Circuit. It is the Company's opinion that the Poses oe mortgage 

‘banking is an essential public service to the District and the country at 
large. In support of this contention, it is submitted that sortase bankers 
‘ | 


have provided or arranged over 50% of the financing of ¢ mmercial mortgages, 


and at least 20% of the residential mortgages made in the*District of Columbia. 


| 
Since the funds for these mortgages operate in or come from essentially a 
| 


national mortgage market, the inevitable future effect of the de¢ision in the 


Hartford case must be to divert funds heretofore available for District 


App. 10 
country. The social consequences to the people 
diversion will be no less than catastrophic. This 


ince the burden can be expected to fall most 


Dly unfortun 
least able to afford it. It is an easily 
nd moderate income housing projects supported or 


sing Administration have been originated and 


Interest rates for 


rtant to note that the class of mortgages 
entirely insured by FHA, and while 


finality, the potential insurance 


is immense, and is certain to result in substant 


ision stand and the Congress not act to abrogate 


lartford upon the real estate lending industry 
nfortunate in that it turns an overly technical 
words "real estate broker" contained in the exculpatory 
Shark Act. The practical result of this narrow construction 
entire segment of the business community which 
and otherwise lawfully, making available loans 
this destruction is the windfall that will 
tomers who also in good faith and in the ordinary 
hemselves of the valuable services of the mortgage 


om no harm or loss can be demonstrated. 


App. 1] 


“%wider national significance is the fact that the funds for the 
| 
a 
mortgages declared void by the court have come from the national capital market, 


and their loss will have an immeasurable effect on all aspects of the/nation's 


commerce, including the Company's operations. The bulk of the loans called 


i 
into question by Hartford have been sold by the @riginators thereof to insurance 


companies, banks, savings and loan associations, pension funds, and other 


institutional investors, who have invested in the District in good faith and 
“ $ - = a“ 
who will bear the ultimate losses that Hartford must cause if allowed to stand. 


a P 
Tnese lenders who have invested in the loans so suddenly voided by the 


Court cannot lightly accept this result and will fight the decision with every 


legal tool at their command. The resulting litigation will be prot ract ed and 


bitter. The result of this battle, on a court system already unable; to cope 
with its case load can only have a further damaging effect on this community. 
wherefore EC undersigned respectfully submits to the Court that the 


public good “demands reconsideration of this case by the full Court in order that 


all the facts at issue may be fully and carefully explored before a decision of this 


consequence is permitted to work its effect on the community. 


SWORN to and subscribed ARLINGTON MORTGAGE COMPANY 
“before me: , / a Laos ie’ 
pe i} aa J : rf ( ITE ei 
Ce Eg Ve Henn ght © William I. Darter, “Ir., President 
sous Public 
ey 


My Commission Expires May 6, 1975 
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A Sudsidiary of Associates Mortgage Companies, inc 


ine. / 1120 Connecticut Avenue, N.W. / Washington, D.C. 20036 / (202) 333-8600 


Donald M. DeFranceaux, President 


e broker and a mortgage banker are one and the 
he context of today's activities conveniently 
3 and used to destroy vertable millions of 

g to examine, if indeed it is reasonable 
| ion as to what a real estate 
“expert” in the area who I would submit to be 
. Rob Pease BA, Niortgage Banking” published by McGraw Hill. 
In that book on pace one Mr. Pease states and I quote: 


negan when an individual, usually either 
, arranged a loan for a farmer, a homeowner, 
rice he charged a fee; then he sold the mort- _ 
> retained the security until the loan was 
duals found that they were spending most 
- they then became known as specialists 
appraisal techniques, basic legal forms, 
he consummation of these loans. The 

i, and some of them began to represent institu- 
ompanies, which had learned that the mortgage 
estment requirements. Thus, they appointed 
representatives and eventually called them their "cor- 


/ Barens-Aasnciaiod of Georgin, Inc / Borens-Assoclated of Maryland 
flanker Int of Puerto Fico Other Berens Companies: f Vi Hernan 
Banvers Guaranty of Baltimore (Moderuzation Financing) 


F5 EROS Os Int 1 Buran 
——_ insurance Sarath int f Banker, Guatardy Corporat 
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It w4s not until 1914 (one year later after the passage of the loan shark law) that the 
term: "mortgage banker" in its most embryonic form began being used. For it was 
in that year that the Farm Mortgage Bankers Association was formed. You will note 
the importance given to the word "farm mortgage" and I would submit that at this 
stagt that terminology was still less frequently used in the District A Columbia than 
the "rm real estate broker. 


Since that time our industry has grown to become known as mortgage bankers and 
whil® methods and resources have changed, our i:nction today remains primarily 

the same as it was then. I think it is interesting to note that even prior to 1914 that 
individuals known as real estate brokers occasionally found it necessary to first 
create the loan with their own credit before being ableto sell it or deliver it to the 
ultimate investor. After the loan is delivered to the ultimate investor, payments 
were then and are now collected by the mortgage banker and remitted to the investor. 
Our firm currently has $17,642,018.70 of loans currently outstanding on District of 
Columbia properties whose interest rates exceed six per cent. Without even pro- 
jecting the significant economic impact to be felt in the Washington community should 
firms such as ours not be permitted and encouraged to continue generating funds for 
all types of housing, particularly the low and moderate income housing which mort- 
gage bankers traditionally specialize in, I would submit that the voidance of this paper 


wo have severe economic impact on our inv eStore 


Investors in these mortgages represent all types but in each case the savings of in- 
dividuals would be forfeited for the benefit of other individuals whose sole legal right 
according to this atrocious decision rests on the fact that they have obtained the loan 
from a mortgage banker rather than an exempt corporation as described in the opinion 
handed down. 


Inasmuch as the interest rates of FHA and VA loans are regulated by law, I would sub- 
mit that the rate of interest which these individuals paid as opposed to the rate paid 
by the individuals unfortunate enough to have borrowed from an exemipt lender is in 
fact the same. It goes without saying that their moral right is non-existent if the above 
facts:are accepted by the Court. My company's position from a practical standpoint 
rath¢r than legal is simply that the loans classified in this category as represented 
abové being far in excess of the capital of the company would cause, to say the least, 

- bank#uptcy should it be determined in the ultimate that we are in fact liable to replace 
the lgans which were caused to be void by the decision. | 
As to whether or not the homeowners would eventually not have to repay the debt 
through enforcement of the unjust enrichment code of common law remains for the 
lawyers to decide, but I would submit that the catastrophy would cause such havoc 


, 
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ment in the District of Columbia even if a later 


uniinely. 


one area of the country has more funds than others and 


he very basis for the mortgage bank- 
not with the city that needs them 
) the prudent investment of the sav- 


sting of such 2 monumental decision on 
i cause one of the greatest social in- 


urt, 2 


urt, in recognition of its obligations to society, 
urt be permitted on such an important matter. 


Donald M. DeFranceaux 


- Public in and for the above jurisdiction, whose 
> that Donald M. DeFranceaux, 


re me this day and acknowledged the 


DeIOLr 


t and deed. 


@e nis act a 


sd seal this 22nd day of November, 1971. 


“Notary Pub 


AFFIDAVIT 
—_— oS 


I Kenneth £. Reynolds, first being duly sworn, says and declares: 


THAT I am a Vice-President of CAMERON-BROWN COMPANY, a North Carolina 
Corporation, with its principal place of business in Raleigh, North Carolina; 


THAT CAMERON=-BROWN COMPANY is engaged in the business of mortgage banking 
with offices located in the Southeastern United States and a branch office in the 
District of Columbia; 

THAT CAMERON-BROWN COMPANY'S Washington, 0. C. offices are engaged in the 
origination of Residential, Income Property and FHA Special Projects (low and 
moderate income) loans; 

THAT CAMERON-BROWN COMPANY has made loans to residents of the District of 
Columbia secured by deed of trusts of property within the District of Columbia, 
said loans either insurance by the Secretary of Housing and Urban Dexelopment 
(FHA) or guaranteed by the Veterans Administration; 

THAT CAMERON-BROWN COMPANY has committed to make loans to residents of the 
District of Columbia and has a material interest in the outcome of the PARKWOOD 
AND ADAMS PROPERTIES cases now before the COURT; 

THAT in the case with many financial institutions, mortgage banking companies 
vary in size, financial strenght, geographical arca of Speraciene ane management 
phi losoghics; 


THAT although many variable exist, certain common characteristics of mort- 
gage banking companies can be pointed out, and among these characteristics are; 
| 
1. Originating real estate mortgages on behalf of, or for the 
purpose of selling to, is the institutional investor, 


2. Arranging construction financing and interim financing for 
mortgages to cover the period between closing the trans- 
action and actual transfer of the mortgage papers to an 
investor, 


Handling subsequent relations with the mortgagee and 
mortgagor, which involves collecting and transmitting 
payments of interest and principal, dealing with the 
delinquency when it occurs, and if need be, carrying 
through the process of foreclosure and disposal of the 
mortgage property; 


App. lo 


THAT the mortgage banker brings mortgasce firms from areas of capital surolus, o 
usually the nations, major Financial centers, and the qeographical areas where the 
demand for mortcage monies exceeds local supply; i 


Institution where these saving accumulate consists of 
tual Banks, Commercial Banks, Retirement and Pension 
Funds. Savi and | » Associations, and Real Estate Investment Trusts, plus 
sunzlemental i rs such as the Federal National Mortgage Association; 


HAT 3 v SND ADAMS PROPERTIES cases are not reversed by the COURT OF 
APPEALS istri umbia, CAMERON=-BROWN COMPANY and the mortgage bank- 
ing industry i } will As required to withdraw its supply of mortgage funds 
to the residents e District of Columbia; 


THAT as a result of the withdrawal of CAMERON=BROWN COMPANY and other mort- 
gage bankers, the residents of the District of Columbia will suffer substantial 
and irrevocable harm in that: 


1. Construction and long term financing for FHA subsidized low 
moderate income housing would come to a stand still since 
mortgage bankers are the primary source of these types of 
loans, 


making of FHA insured and VA guaranteed single family 
id shee loans would be substantially reduced since the 
is the primary source of these loans, 


st of the existing mortgage loans insured 
of Housing and Urban Development or 
, Veterans Administration would be in 
: er in various foreclosure action and much 
general and the possibility of subjecting 
of Housing and Urban Development and the 
of the Veterans Affairs, the Federal National 
ation, and the Government National Mortgage 
substantial loss, 


The various urban renewal projects within the District of 
Columbia would have to recast, thus bringing the programs 
to a virtual stand still during this process; 


{ y an adversed decision would include not only the 
various rtda0¢ be > but 211 those persons, firms and corporations (both 
have purchased loans from mortgage bankers; 
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THAT if the decision of the COURT in the PARKWOOD AND ADAMS PROPERTIES 
cuses are allowed to stand, the real victim of the decision of the COURT are 
those persons the law is designed to protect, mainly the poor who desire, 
adequate low cost housing and people who desire to own their own homes. 


This, the nineteenth day of November 1971 


AFFIANT 


DISTRICT OF CCLUMBIA 


. 


| 
I, Frances R. Atwood » a Notary Public in and for said District 
Sf forsaid, do hereby certify that Kenneth —E. Reynolds personally appeared before 
me this day, being duly sworn according to law, desposes and says that the state- 


ments contained herein are true and corrected to the best of his knowledge and 
belicf. 


My @ommission Expires November 30, 1974 Pe 


Frances R. Atwood, Notary Public, ; 


November 19, 1971 


RE: A statement by The Carey Winston Company in reference 
| 


to the issue at stake as a result of the Parkwood and Adams 


Property cases. 


| 
nt cnr | 
If the decision is not reversed by the full court immediately 


and the two judge decision is allowed to remain, the fol lowing will 
result: : 

1. The immediate stopping of construction and long term 
financing for FHA subsidized low and moderate income housing as 
weg! as conventional residential housing in the District of Columbia 
anf. surrounding areas. It would also stop FHA insured and VA 
guaranteed single-family house lending. 

2. Substantial FHA and VA tiabilities would be created should 
borrowers decide to withhold mortgage payments and foreclosures 


| 
result. 


3. A multitude of litigation would undoubtedly arise as a 


| 
4. Asa result of the decision, there would be a chaotic 


result of this decision. 


disarray in residential and commercial financing in the Metropolitan 


area. sae | 
5. It would have a disasterous effect upon the various urban 
renewal programs being carried on and planned for the District of 


Columbia. 


App. 20 
We, aS a substantial mortgage banking and real estate facility 
in the Metropolitan Washington area, desire to continue to serve 


the community with effective and satisfactory financial service. The 


above mentioned decision must be reversed or amended in order that 


we can continue to co business. 


Yt 


J. M. Winston 

President 

The Carey Winston Company 
1727 Eye Street, N. Ww. 
Washington, D. C. 20006 


District of Columbia, to wit: 
Subscribed and sworn to before me this 19th day November, 1971. 
Ved Yt. Ce Mew 
Zi, 
Notary Public, D.C. 


My commission expires: 7-14-73, 
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AFFIDAVLT OF S. R. GILLMAN IN SUPPORT OF THE PETITION OF HARTFORD LIFE 
INSURANCE COMPANY FOR A REHEARING 
| 


AFFIANT, being first duly sworn deposes and says: 


| 
1. That he is President of Columbia Real Estate Title Insurance 


Company. 


2. That in such capacity he is especially experienced in and 
knowledgeable about the functions and effect of the mortgage banking 


industry in the District of Columbia. 


| 
3. That if the decision rendered by the United States District 


Court of Appeals for the District of Columbia in the Case entitled 
“american Security and Trust Co., Trustee in Reorganization of Parkwood, 
Inc. (Appellant) vs. Equitable Life Insurance Company, Manufacturers 
Insurance Company and Hartford Life Insurance Company" is not reversed, 
the effect will be to substantially reduce or render unavailable the 
funds ard processing services incident to VA and FRA single-family lend- 


ing. 


4, That the source of investment funds for the District of Columbia 
which depend upon the existence and services of vortgage-Bankers will 
cease to be available resulting in a drying-up of funds not only for 
single family housing but, in commercial and public projects as well. 

| | 
5. That the question of the legality of existing trusts and 


mortgages initiated by Mortgage-Bankers in the past will stimulate 


ing in substantial cost and losses 


investment dollars into the 


AND SWORN TO before me a X 


1971. 


(SEAL) 


Notary Public, D. C. 
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AFFIDAVIT 
* 


DISTRICT OF COLUMBIA, to wit: | 
| 


This day personally appeared before me, Hattie Henderson, 


Notary Public for the District of Columbia, Aaron Lovejoy, 


| 
who, on oath, deposes and says: 


1) I am the President of Diversified Enterprises, Inc. 


| 2) Diversified Enterprises, Inc., is the general con- 


tractor for the construction of the Skytower Anontien ts located 
| 
in South East, Washing D. C. : 

3) Skytower Apartments consists of 150 maeeesliot low- 
moderate income housing being rehabilitated under Section 236 


of the federal housing programs. 
4) Such rehabilitation is being financed through a con- 


struction loan from Walker & Dunlop, Inc., at an interest rate 
| 
5) Walker & Dunlop, Inc., has indicated that| it may termi- 


nate construction financing as a result of the District of 
Colfimbia Court of Appeals decision on November 10,| 1971, IN RE 


Parkwood, Inc. 


6) <A termination of construction advances to the FHA 


Skytower Apartments project would result ina halt! of construc- 


tion and complete financial disruption of Diversified Enterprises 


Inc., which is a new, minority owned construction company. The 


+ 


ow income housing in the Anacostia area, the 
and the undermining of a new 


evelopment would be the immediate result 


aron Lov 


Hattie Henders 
Notary Public 


Commission Expires: My Cocsmiaaton Expizos April 30, 1975 


November 19, 1971. 


TO WHOM IT MAY CONCERN: 


AFFIDAVIT 
OF 
FALLS CHURCH MORTGAGE CORPORATION 
(A VIRGINIA CORPORATION) 


With respect to the recent decision of the United States Court of 
Appecls for the District of Columbia in connection with the Parkwood matter, 
affiant makes the following statements: 

| 

(1) We understand that the decision in the above-mentioned case 
concerning the District of Columbia's Loan Shark Act of 1913 ( D. C. Code 
28-601) effectively makes the mortgage bankers per se not exempt from 
said statute. 

(2) While our corporation, at the present time, does mot have 
loans within the jurisdiction of the District of Columbia, the effect of 
the above decision would preclude us from making or purchasing isuch loans 
withia the jurisdiction of the District of Columbia in the cucate: 


(3) Our primary function is to originate mortgage loans on real 
estate and to service said loans for our investors during the life of the 


loan.. 


b] (4) We firmly believe that if the above-mentioned decision is 
not reversed by the full court immediately and the two-judge decision is 
allowbd to remain the following will result: 


(a) The immediate stopping of construction and long- 
term financing for FHA subsidized low and moderate incpme 
housing as well as conventional residential housing in) 
the District of Columbia and surrounding areas. It would 
also stop FHA insured and VA guaranteed single family 
house lending. 

(b) Substantial FHA and VA liabilities would be 
created should borrowers decide to withhold mortgage 
payments and foreclosures result. 

(c) A multitude of litigation would undoubtedly 
arise as a result of this decision. 
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esult of the decision there would be a 
in residential and commercial financing 
area. 

(e) It would have a disasterous effect upon the 


various urban renewal programs being carried on and 
planned for the District of Columbia. 


We firmly believe that the impact of this decision has a very 
adverse effect upon the financial community in the Metropolitan Washington 
area, the present and future economic climate of the entire Metropolitan 
Washington area, and that specifically, it will create a chaotic condition 
with respect to existing loans held by insurance companies, banks, Federal 
National Mortgage Association, savings and loan associations, non-profit 
religious, charitable, and educational organizations, and pension funds 
of unions, public employees’ retirement systems, and others. 


We strongly recommend that a Petition for Rehearing at the United 
States Court of,Appeals in connection with this decision be granted. 


FALLS CHURCH MORTGAGE CORPORATION 


Hakon P. Hanstad 
Executive Vice President 


to wit: 


* aN 
iy Mito onu an Dogar, a Notary Public for 
the County aforesaid, in the State of Virginia, do certify 
that Hakon P. Hanstad whose name signed to the foregoing 
writing bearing date on the _/¥tt,. day of [Wit mach, 
1971, acknowledged the same before me in my County and 
State aforesaid. 


¢ 
é 
Given under my hand this kak day of AoMartitt, 


1971. a 
Me, 


v 


FIRST FUNDING CORPORATION 


Mortgage Bankers 2222 WILSON BOULEVARD 


JACKSON 5-2310 ARLINGTON, VIRGINIA 22216 


AFFIDAVIT 


STATE QF VIRGINIA 
COUNTY OF ARLINGTON November 19, 1971 


| 

Tnis day, November 19, 1971, personally appeared before me, 
a Notary Republic in and for the County and State aforesaid, 
Arthur M. Pomponio, who, first being duly sworn, madé oath before 
me tpat he is President of First Funding Corporation, and That: 
First Funding Corporation is a Mortgage Banking firm:which places 
with investors, mortgages on property located in the: ‘District of 
Columbia. Approximately 20% of the total mortgages placed by 
First Funding Corporation are on District of Columbia property. 


Two of our largest interim lenders (warehousing Banks) are located 
in the District of Columbia and loans in Maryland and Southern 
Virginia are funded, on an interim basis, by these Institutions. 


Since 98% of these loans are on single family dwelling in the low 
to moderate income bracket, any hesitancy by investors to make 
funds available for mortgages would seriously affect those in the 
economy we are all desirous of helping. | 
Investor reluctance, with respect to funding of loans, has already 
evidenced itself in that First Funding Corporation has been notified 
by the interim lenders located in Washington, that they will not 


ing Corporation has 


2S outside the District 
ans on District of 
As a2 result of thi ; 
ceased to 


nding Corporation has 
ns in Washington, D. Cc. 


u 


ived calls from mortgagors asking 


ect to the decision of the Appeals 
als have indicated that they do 


Payments as called for under the 
Ss settled. 


n's instructions, as servicing 
le all such non-payments as 

FIRST FUNDING CORPORSTION IM 

MATTER AND TAKE CONSIDE 


= 


2 TNT 
SS 


L COURT REHEAR THIS 


HE STRICT INTERPRETATION 


THE LAW AND THE SERIOUS 
WILL RESULT FROM THE 


xthur M. Pomponio, 


President 
Pirst Funding Corporation 
Subscribed, 


Swor. and 
November, 


acknow 
1971. 


efore me this 19th day of 


7 Wi yf, ea 2 
YET) jE 
af BY Backman 

Notary Public 


My Commission Expires: 
(Me Med 


¢ FS 
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AFFIDAVIT 


Whereas, we the Floyd E. Davis Mortgage Corporation, operating 
in the District of Columbia, serving the borrowing public for 
the purpose of attaining homeownership and being fully aware 


of the recent court decision involving the "Parkwood and Adams" 


property cases state the following facts, namely: 


That as a result of this court decision the followin may 
occur: 


1. A termination of construction and long term 
for FHA subsidized low and moderate income h 
well as conventional residential housing in 
of Columbia and surrounding area. It will st 
sured and VA guaranteed single family house lend 


Dwreuaoa 


hs 
w 


Substantial FHA and VA liabilities would be created 
should borrowers decide to withhold mortgage payments 
and foreclosures result. 


A multitude of litigation would undoubtedly arise as 
a result of this decision. 


As a result of the decision there would be chaotic 
disarray in residential and commercial financing in 
the metropolitan area. 

| 
It would have a disasterous effect upon the various 
urban renewal programs being carried on and planned 
for the District of Columbia. 


Further, be it known that this Corporation services more than 
three million dollars of FHA and VA mortgages in the District 
of Columbia and the impact of this decision on the various in- 
vestors we represent and collect payments for could be stag- 
gering indeed. Since mortgage bankers, such as ourselves, sup- 
ply as much as 30% of the lendable funds for constructioén and 
permanent financing of all the District of Columbia's residen- 
tial and commercial fields, many industries would suffer and 
tax revenue for the District of Columbia would diminish. 


Whereas, we have studied the impact of this decisionjand anti- 
cipated its possible effects, we urge that the decision be re- 
versed so that the vital role we as mortgage bankers play may 
not be hindered. 


R 
D.C. 


5 da) 
SION EXPIRES 11/30/71 
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November 19, 1971 
Washington, District of Columbia 


Frank S. Phillips, Inc., a real estate and mo 
chartered under the laws of the District of Columbi 
founded in 1933, does hereby make the following st 


tgage pankine firn 
a and originally 
tements: 


a 

Whereas, the mortgage banking industry is an integral! part 
of the real estate, financing, and economic scene - both 
locally and nationally; and 
Whereas, a great number of single-family residences, apart- 

ment developments, commercial properties, industrial pro- 
perties, and virtually all other types of real property 

have been financed by the mortgage banking industry ia what 

it believed to be in conformity with the applicable laws we ogee 2. 
of the various jurisdictions; and 


Whereas, to declare a volume of the mortgage loans originated 
through the processes of this industry illegally made} =e 
to suffer the untold consequences of such declaratio 
create havoc in the local and national financing markets 
which could be disastrous in consequence to the total: economy; 
and | 

i 
Whereas, at the time the District of Columbia Loan Shark Law 
was passed, the mortgage banking industry, the Federal Housing 
Administration, the Veterans Home Loan Guaranty Program, the 
Federal National Mortgage Association, and such other | agencies 
had not come into being, therefore, none of these could have 
been exempted from said Law as were other sources of mortgage 
financing then in existence; and 
Whereas, it is our understanding that the Loan Shark Law 
exempts real estate brokers from the jurisdiction of that Law, 
and that the Real Estate Brokers' and Business Chance Brokers 
License Law for the District of Columbia enacted in 1937 
provides that anyone who "negotiates or offers or attempts 
or agrees to negotiate, a loan secured or to be secured by a 
mortgage, deed of trust, or other encumbrance upon or/| transfer 
of real estate," must be a real estate broker. 


A therefore, we do state it to be our belief that if the decision 
of the United States Court of Appeals for the District of Columbia 


Circuit in re: Parkwood, Inc, is not reversed inmediately, then the 


App. 32 
e District of Columbia, in both its local and 


will be thrown into chaos and mortgage lending 
those exempted by the Loan Shark Law will, 


financing market for th 
national implications, 

by institutions other than 
cease in the District of Columbia. 


“RN mn 

C ae! CN 
Charles D. Mears 
Senior Vice President 


to before me, a notary public in and for 
Mears, Senior Vice President 
Inc., 


Subscribed and sworn 
the District of ‘Columbia by Charles D. 
of Frank S$. Phillips, Inc., on behalf of Frank S. Phillips, 


on this 19th day of November, 1971. 


Notary Public 
Exptres Pab. 14, 3976 
My Commission Expires we Co 


George W. Gilligan, Inc. 
MORTGAGE BANKERS 
November 19, 1971 


RECENT U.S. APPEALS COURT RECENT DECISION 
* IN THE CASE OF 
PARKWOOD & ADAMS PROPERTY 


DISTRICT OF COLUMBIA, S.S. 


I, the undersigned, President of Georce W. Gillican, Inc., first, after 
being duly sworm, do say and make the following statement: 


GEORGE W. GILLIGAN, INC., is a commonly called "Mortgace Banker" 
and is a duly licensed real estate broker located in the 
District of Columbia, under the laws and requlations governing 
such brokers' license. 

i} 

The Corporation has been in business for a period of twdnty (20) 
years. Its primary business is generating and placing first trust 
real estate loans (mortgages), secured on real estate in the 

District of Columbia and surrounding areas. The generating and plac- 
ing of first trust real estate loans have been conventional, FHA, 

and GI residential loans, on sincle, and multiple family properties; 
also generating and placing first trust loans on apartment houses, 
office buildings, and warehouses. The generating and placing of 
these loans has involved construction loans in all categories, 

and the permanent loans. 
The Gilligan Company is correspondent for life insurance companies, 
savings and commercial banks, said banks being located in the 
District of Columbia and other jurisdictions. The life insurance 
companies are not located in the District of Columbia. 


| 

| 

The generating and placing of mortgages, or first trust! loans,is 
for the afore-mentioned investors, for whom Gilligan,Inc., is 
correspondent, including the servicing of loans. ! 
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Should the recent Court decision stand, our investors have indicated 
they would no further consider loans cenerated by the Gilligan Company, 
nor would our commercial bank, who is our depository, extend any 
further credit lines for warehousing first trust real estate loans, 
including FHA and GI type. Therefore, it appears that should the 
Court's decision stand, the Gillican Company would be unable 

vo continue serving the general public, home buyers, and commer=- 

cial establishments, in making any type of loan, including conven- 
tional, GI and FH A loans. This could cause immediate stopping of 
construction and long term financing in the District of Columbia, 

and surrounding areas, and probably impair the FHA and VA guaranteed 
single family housing lending. Further, it probably would prohibit 
the expansion and encouraging of all kinds of institutional lenders 
such as non-profit relicious, charitable, and educational organizations 
pension funds or unions, public employees retirement systems, etc., etc., 
all of which have prior hereto purchased such loans from D.C. Mortgage 
Bankers, even thouch such organizations may be exempt, and may 
have made such loans in the District of Columbia themselves. 


Substantially FHA and VA liabilities would be created should borrowers 
decide to withhold mortcage payments and foreclosures result. A mul- 
titude of litication would undoubtedly arise as a result of this deci- 
sion, and could cause a disasterous effect upon the various urban 
renewal programs being carried on and planned for the District of 
Columbia. 


A considerable volume of the aforementioned financing has been handled 
by mortgage banXers in this area, in both the residential and commer- 
cial fields. 


The above statement is made to the best of my knowledge and belief. 


Alvin E. Pitz-Hugh 


DISTRICT OF COLUMBIA, S.S. 


J, a Notary Public in and for the District of Columbia, do certify that 
ALVIN E. FITZ-HUGH, President of George W.Gilligan,Inc., is well known to me, 
and personally appeared before me and acknowledged this to be his statement. 


=> , LD fi - 
2 \Z- . 
WHEL L CL Leroy 
4 Notary Public, D. C. 
My Commission Expires Jan. 31, 1973 
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AFFIDAVIT 


DISTRICT OF COLUMBIA, to wit: 


This day personally appeared before me, Hattie Henderson, 
Notary Public in and for the District of Columbia, Channing E. 
| 
Phillips who, on oath, deposes and says: 


$ 1) I am the President of the Housing Development 
Corporation. 


2) The Housing Development Corporation is a non-profit 


corporation which plans, develops, and manages low and moderate 


income housing in the District of Columbia. 


3) The Housing Development Corporation utilizes 


2 


federal housing programs, principally Section 235 and 236, to 
| 
provide housing for low income residents of the District of 


Columbia. The construction and long term financing for housing 
buijt pursuant to these programs is insured and sut 
through the Federal Housing Administration, 

e 4) Housing Development Corporation secures its construc- 
tion and long term financing through mortgage Sores operating 
in he District of Columbia and through the Government and 


Federal National Mortgage Associations. 


5) Housing Development Corporation presently! has over 


500 low income housing units under construction or; about to 
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start construction within the next 30 days. This housing 
“ 


represents nearly $10 million in mortgage financing at interest 
rates in excess of 6%. 
6) The legal basis for this financing has been put into 
the District of Columbia Court 
71, in the case IN RE Parkwood, 
Inc. AS a result, mortgage lenders have refused to make new 
loans to finance construction of low income housing. Such re- 
fusals have resuited in construction delays which result in 
increased costs and jeopardize the production of needed housing 
for tlow income families. Because of FHA limitations on cost, 
cost increases cannot be absorbed. Any significant delay in 
tine Sanne of construction can cause the cancellation of a 
project. 

‘ 7) As a result of the decision, mortgage lenders have 
threatened to terminate loans for projects under construction. 
Such a cut off of funds to low income housing projects under 
construction would cause serious delays, increases in costs 
mmatigeonanasee the completion of such projects. The litigation 
which would follow such a termination of construction loans 
wougd not prevent the irreparable damage to the financial 


é 
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| 
| 
stability of the project resulting from stoppage off work on 


site. 
v ‘7 


Channing E. PNillips 
President 


Subscribed and sworn to before me this 19th 


November, 1971. 


: 


VEC Fle Z 


Mattie Henderson 
Notary Public 


My Commission Expires: My Comminion Expires Apnl 30, 1375 
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AFFIDAVIT 


The undersigned S. M. Montgomery, President of Koones & Mont- 
gomery, Incorporated, deposes and says that he has been in the mortgage 
banking and related business in the District of Columbia and Metropolitan 
Washington area for more than forty years, and further says that in his 
opinion the Court of Appeals decision in the Parkwood and Adams Properties 
cases recently handed down is having a very demoralizing effect and could 


prchaby stop certain types of lending in the District of Columbia and 


i area. Jt is adding great confusion and uncertainty and could 


ver well affect the Federal Government's housing programs and urban 
f 


renewal projects as well as other residential and commercial building 


operations. 


S. M. Montgomery 


On the 19th day of November, 1971, before me a Notary Public in 
and for the District of Columbia, personally appeared S. M. Montgomery, 
t 
whol acknowledged the aforegoing affidavit to be his act and deed. 
| | we 
Pcie Tne rtiabo) 
Notary Public, D.C. 


My Commission Explren Nov. 30, 1974 


AE. 


FEOCMAL MOURING ADMINISTRATION 


Us ] Soo. AS =, APP@OVED MOMTOADEE 
3 


b 
my TGAGE LOANS 


November 19, 1971 SUITE i203 


2400 WILSON IBoULEVARD 
ARLINGTON. VIRGINIA 22216 
(703) 525-5960 

Mr. Herbert A. Callihan 

Councel, MBA Washington, D. C. 

Weaver Bros., Inc. 

15th & New York Avenue, N. W. 

Washington, D. C. 


Dear Mr. Callihan: | 


As as result of the recent decision on the Parkwood and Adams property 
ca.es, it is my considered opinion that Mortgage Bankers who are re- 
sponsible for at least 30% of residential and commercial lending in 
Wash.ngton, D. C. will cease. All domiciled mortgage companies will 
move tmeir offices from the city and set up operations in the surrounding 
suburbs to escape this ruling. The people to suffer from this will be the 
home purchasers and developers of property in Washington, D., C.: because 
cer.airly our local exempt institutions cannot handle all the demands or 
requests for capital. D. C. is dependent on outside capital and this is where 
the Mortgage Banker serves the community. The Mortgage Banker finds 
capital, from outside sources and stimulates competition as well as provide 
funds for projects that do not fit conventional lending institutional patterns. 
We know the community needs us and respectfully request reconsideration of 
this decision to continue the professional assistance of the Mortgage Banker 
in the field of FHA long term low and moderate income housing! both single 
family and multi-family as well as conventional residential and commercial 
projects. | . 


App. 40 


ff this two judge decision is allowed to remain you can rely on a multitude of 
litigation on all existing mortgages. 


Witness: 


EDWARD T. BRINER™ a here. AB Ea ee 
- PRESIDENT ; LOTTE K. KERNS, NOTARY 


ETB:ck 
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(OS yy7 7 eLéea WWooRPORATED 


426 8. WASHINGTON STREET * P.O, 8OX 930 © ALEXANDRIA, VIRGINIA 22313 ¢ 703—~ 849-6700 
RALEIGH, N.C. 

ALEXANDRIA, VA. ; 

| 


FAYETTEVILLE, N c; 
GREENSBORO, N.C) 


| 
November 19, 1971 


«Weaver Brothers, Incorporated 
'15th and New York Avenue, N. W. 
Washington Building 

Washington, D. C. 20005 


Attention: Legal Department 
Gentlemen: 


Please consider this an affidavit as to our view of the recent 
court interpretation of the District of Columbia's “Loan Shark" 
Act: | 

® 

We hava already been notified by the several investment 
institutions which we serve as mortgage correspondents that they 
‘will be unable to entertain any further submissions of mortgage 

, loans located within the boundaries of the District of Columbia 
for their portfolios. This, of course, is a result of the afore 
mentioned court ruling, in as much as none of them have licenses 

to conduct business within the District of Columbia as money 
lenders. 


. Our correspondents and ourselves fully expect immediate 
@ifficulties in the collection of mortgage payments by certain 
mortgagors within the District of Columbia as they attempt to 
stake refuge from their obligation behind the afore mentioned 
court decision, As these fears are realized it can only result 
in the unfoftunate noteholders being required to protect them- 
sselves and their stockholders interest by foreclosure; leading 
to costly litigation on a grand scale, ! 
| 
From information and directives already received as | 
| @iscussed above we will assume that any proposed residential and/ 
} or commercial financing in the District of Columbia will come to 
Man immediate halt. | 
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We point out that the current interest rates for FHA and VA 
backed mortgages is not only set by the government, but inforced by 
the government. Although we are surprised at one government agency 
contradicting another, we are by no means shocked; bureaucratic 
discompooperation seeming to be the rule rather that the 
exception, 


We have simply lost faith in the Federal Government's ability 
to properly govern in the District of Columbia. In view of this, 
we feel ourselves fortunate in having our Corporate offices and 
the bulk of our business sources outside the District of Columbia. 
If we were not already out, we would have taken steps to get out 
years ago. We sympathize with those remaining mortgage companies 
who must now only expend unaccountable hours protecting them~ 
selves from the anti-social elements in the City, but must 
now defend themselves against the incompetent boobery of the 
courts. 


We urge the repeal of the 1913 Washington, D. C. Loan 
Shark Act. 


Very truly yours, 


oe E. MARTIN, INCORPORATED 


NAV hos. 

\ KA) LORS 
Richard Cc. Martin 
Vice President 


RCM: ps 


STATE OF VIRGINIA « 


ia DASE pe REIT 
~ Cady - +(e - 


: 
Signed and sworn to before me this 19th day of 


November pA TAL es 


Notary Public 


j; 


Re: 
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APFIDAVIT 


November 19, 1971 
Hartford Life Insurance Company 
Petition for rehearing by 
U. S. Court of Appeals 
D. C, Loan Shark Act. 


STATE OF VIRGINIA, 


COUNTY OF FAIRFAX, to-wit: 


The undersigned, being duly sworn, depose and say: 


¢ “ - . r 
If the decision by two judges remains and is not reversed, we anticipate 
; : eee oe 
immediate termination of construction and long term financing for FHA 


subsidized low and moderate income housing, as well as FRA/VA and con- ~ 


ventional single family house lending in the District of Columbia. We 


understand that some lenders already have taken this step pending out- 


come of appeal. ; | 

If borrowers decide to withhold mortgage payments on VA/FHA or other 
mortgage loans, foreclosures, law suits and numerous other problems 

are, bound to result without regard to the "good faith" contracts entered 
int® by purchasers, sellers, brokers and mortgage bankers alike during 


the past years, This would lead to an impossible situation in the 


| 
District which obviously needs all of the financial assistance it can 


obtin to overcome its many housing problems. 


As a mortgage company specializing in VA/FHA residential financing for 


the past 15 years, we would not under any conditions become involved 


App. +4 


in financing D. C. property of any type until this burdensome ruling 
is corrected, 
Monroe Mortgage Corporation 


ffs AA. 


cS 
Lloyd W. Lee, Vice President 


the 
Subscribed and sworn to before me this_/% Zea day of November, 1971 


My commission expires: LO4f 26, G73 
% . Notary Public |. 


C Min Fe D ME 


AFFIDAVIT 


DISTRICT OF COLUMBIA, ss: 
& 


Comes now, National Savings and Trust Company, a national 
banking association with offices in Washington, D. Cc. and through 
Joseph H. Riley, its Executive Vice President (who is duly author- 
ized .© make this Affidavit) states as follows: While said bank 
is not directly affected by the recent decision of the United 
States, Court of Appeals for the District of Columbia Circuit in 
the case of In Re: Parkwood, Inc. et al. vs. Equitable Life 
Insurance Co., No. 24,117, it is fearful of the impact it will 
have on the financial climate and life in general in the District 
of Columbia. Some of the reasons for the concern of said bank 
are as follows: r 


| 
(1) | This bank of necessity has curtailed its warehousing 
loans to Mortgage Bankers since said loans may be secured by mort- 
gage leans which are deemed to be void under the terms of the 
aforesaid decision. If said decision is upheld, this) bank cannot 
accept said loans as collateral security in the future. 


(2) Government insured loans purchased from District 
of Columbia Mortgage Bankers which are held by the Commercial 
Banks could be in jeopardy. These are primarily low to moderate 
income housing notes. 

: | 

(3) Stoppage of new residential and commercial construc 

tion within the District of Columbia. 


-(4) This decision creates a force to drive more people 
and businesses from the District of Columbia giving eyen greater 
ES to an already most serious problem. 


This bank urges that the full Court reconsider this de- 
cision quickly, before a multitude of expensive litigation is 
set in motion, because of the impact which said decision has had 
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pon the economic life of the community, through the stoppage of 
the systematic flow of funds. 


NATIONAL SAVINGS AND TRUST COMPANY 


Subscribed 
November, 1971. 


: 


| ‘ 
i. ASHMEAD FULLER i PHONE 783-2400 
CHAIRMAN OF THE BOARD 


ASHMEAD FULLER.§? 
iP PRESIDENT 


RANK A, O'NEIL 


Puvice recs. 5 TREAD. PHILLIPS & FULLER, INC. 


ORMA B ROONE 
EECKETARY eMortgage Bankers, Realtors, Insurance 


INVESTMENT BUILDING 
1511 K STREET. N. W. 
WASHINGTON, D.C. 20005 


District 
Frank A. O'Ne 
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Washington, District of Columbia: 


Subscribed and swérn to before me by 
FRANK A. O'NEIL on this 19th of XEMKMOX, 
November, 1971. 


? r r 
Vig 7 NA fo Aileen Geer 
er 


Norma B. Lunceford, Notary Public, D. C. 
My comission expires June 14, 1972 


LOAN CORRESPONDENT. CONNECTICUT GENERAL LIFE INSURANCE COMPANY 


MORTGAGE BANKERS 
FHA-VA-CONVENTIONAL LOANS 
INSURANCE 
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« November 19, 1971 
‘EMO TO: Herbert A. Callihan, Jr. 
General Counsel, Mortgage Bankers Association of Metropolitan Weshington, Inc. 


MEMO FROM: PROVIDENT MORTGAGE CORPORATION 


° Re: Affidavit by Paul M. Denny, President 
U. S. Court of Appeals decision 
| No. 24116 ; 
A Hortgage Ban«<er arranges construction and permanent financing (Conventional, FHA & VA) 
for residential, and commercial loans on properties and projects. Mortgege Bankers, 
in arranging financing, may make loans based on prior commitments from all types 
of institutional investors it represents and/or make loans with its own resources 
until such time as the market is available to accept said loans on a reasonable 
basis. By the \2ry nature of the FNMA's function end GNMA's, @ Mortgage Banker may 
have to have loans available for immediate delivery; therefore, they would be 
required to close loans with its own resources for sale through these organizations. 
o * | 

Obviously, if the decision of the U. S$. Court of Appeals for the District of Columbia 

ircuit No. 24116 is not reversed, the financing of long term loans in the low and 
moderate income housing, as well as residential construction, in the District of 
Columbia and surrounding areas would be severely crippled. 
Confusion created by the Court's decision could cause substantial liabilities should 
borrowers deci ge to withhold mortgage payments and foreclosures result. 


The Court's decision would have a disasterous effect on the urban renewal program 
. . . . | 

being carricd and planned for the District of Columbia. 

The decision as it affects existing loans held by insurance companies, banks, FNMA, 

savings and loan associations, non-profit religious,charitable and educational 

Srganizations and pension funds of unions, public employces retirement systems, etc. 


could reach chaotic proportions. 
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of paramount im: n to the building and real estate industries. Through its 
expertise and ilietion with institutional investors, not only in the Washington 
Metropoliten Area Sut through the country, the Mortgage Benking Industry is 
responsible for hundred at ons of dollars in financing every year in the 
Washington area; there our firm belief that the decision, as rendered, 
should not oe allowed : 


The position held by Mortgage Benkxer's in the residential and commercial field is one 
’ 


Provident mortgage Co , being 2 smaller mortgage company, arranges 


approximately $15-20, per year residental house loans in the Washington areca. 
Lp 


hy es 
Abul fey Lf 
Abproved ied Morszagee Feds deral Glousing Administration 


COUNTY OF “AIRFAX 
STATE OF VIRGINIA 


|, the undersigned, a Notary Public in and for the County aforesaid in 
the State of Virginia, whose notarial commission expires on the 15th day 
of June 1975, certify that this is his true and | ewful statement made by 
Paul M. Denny in my presence this 19th day of NOES OSs 1971. 


Ire 


obert F. Silver 
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AFFIDAVIT 


I, Walter L. Mess being first duly sworn on oath 
deposes and Says: 


Donald H. Richardson Co., Inc., a company of which I 
am Senior Vice President, is a licensed real estate broker in 
the District of Columbia, Maryland and Virginia and conducts 
a general real estate and insurance business. As Mortgage Loan 
Correspondent for John Hancock Mutual Life Insurance Company, 
Boston, Massachusetts, we have placed and service over $100 
million for that Company. The majority of these are commercial 
or income property mortgage loans. Representative of these, 
are the Watergate, in excess of $40 million and 1801/K Street, 
N. W., in excess of $15 million, both in the District — Columbia. 
Maryland loans include Silver Spring Plaza, in exces$ of $9 
million, and in Virginia, Jefferson Plaza, in excess|/of $15 
million. In addition there are a number of multifamily housing 
projects both highrise and garden apartments in Maryland and 
Virginia, with the greatest variety in the District of Columbia 
both in conventional and insured loans. In addition we have 
originated and sold loans to other institutional investors 
including commercial banks, savings banks, savings and loan 
associations and insurance companies. 


1. In the event the erroneous decision of the 
United States Court of Appeals in the Parkwood and Adams case 
is not reversed construction and long-term financing in the 
District of Columbia, Maryland and Virginia will be seriously 
cuct%iiled if not completely stopped. 


2. All F.H.A. subsidized low and moderate income 
housing, as well as residential housing in the V.A. and F.H.A. 
programs will be without lending sources. 


5 
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3. Litigation resulting from borrower's possible 
refusal to pay would place an even heavier burden upon the 
calendar of the local courts, which are already overcrowded 
at the present time. 


4. The unemployment created by the dissolution 
of construction companies, mortgage banking firms and mortgage 
departments of ultimate purchasers of mortgage loans and 
construction lenders would add to the already serious unemploy- 
ment problem within the District of Columbia. 


This affidavit is submitted in support of suggestion 
of rehearing in banc and the foregoing establish that such 
involves a question of exceptional importance. 


Walter L. Mess 


CITY OF WASHINGTON 
DISTRICT OF COLUMBIA ) 


f f ) A 
I, we Pe Le “i 7. LL , a Notary Public, 


in and for the District of Columbia, aforesaid, do certify that 
Walter L. Mess, whose name is signed to the foregoing affidavit 
dated the 19th day of November, 1971, has acknowledged the same 
before me in the’ District of Columbia, aforesaid. 


Ss: 


Given under my hand and seal this 19th day of November, 
1971. 


Sipe pat tJ VE Jo) 


YV ‘ Notary Public 


a) 
My Commission ces Mea 776- 


MEAL? 
1001 Fifteenth Street 
Washington D).E. 20005 


National 8-8100 


Lioyo B. WiLsonmJR. November 19, 1971 
PRESIDENT 


Mr. Herbert A. Callihan, Jr. 
General Counsel 

Mortgage Bankers Association 

of Metropolitan Washington, Inc. 
1100 17th Street, N. W. 
Washington, D. C. 20036 


Dear Herb: 
| 
As a member of the Mortgage Bankers Association of Metropolitan Washington, 
Inc., I urge on behalf of our Company any action necessary to reverse ‘the 2 - 1 de- 

cision of the three judge panel of the United States Court of Appeals for the District 
of Columbia Circuit Number 24116. ; 


: 
Our Company was established in 1889 and has continued to the present in the 
general real estate brokerage business, the general insurance business and in the 
financing of real property. We believe that we were exempt from the 4913 D. C. Loan 
Shark Act because of our activity as 4 “real estate broker". | 


While our mortgage banking business is an important part of jour enterprise, 
{t is not the major part. We have for many years acted as agent OT correspondent for 
other lending sources in bringing borrowers and investors together to! finance real 
property in the metropolitan Washington, D. C. area. My personal knowledge of our 
activities dates back to 1935. We finance single family dwellings and income producing 
properties of all types both on FHA, VA and Conventional loan plans. We likewise with 
the use of our own capital and borrowed bank credit make construction! loans where we 
finance builders in the erection of homes and other projects. Briefly our activities 
in the years we have operated cover thousands of dwellings, 4 multitude of commercial 
properties and many millions of dollars. | 


If this decision goes unchallenged, we would be forced to take any recourse 
available to us in the enforcement of valid mortgage claims against mortgagors, 
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urance companies which had issued title 
trusts which we have placed would likewise be sued if 


against FHA, against VA etc. Title insur 
insuring titles of $ 
found it possible. 


The litigation involved if this decision is allowed to stand and the 
certainty created would disarrange our residential and commercial financing to 
point where we would concentrate our activities in other forms of business and reduce 
or even cease mortgage financing in the metropolitan area. 


We are an FHA approved mortgagee. We have in past years, during World War 
II, and during other periods of housing need attempted to support housing require- 
ments of all economic segments of the population of our area. We still plan to do so 
and we maintain two suburban branch offices as well as our main office for this pur- 
pose. The present unc in situation created by the Court of Appeals decision would 
unquestionably hamper an forts we could contribute toward various housing programs. 


I cann mpt to estimate the impact of this decision concerning loans 

we already service ‘a number of investing sources. A number of our investors have «4 
already called, ee concern, and do not plan to make real estate loans in our 
area until the uncer ane is cured. We represent life insurance companies, savings 
banks, savings and ons eS trust accounts, private individuals, and other 
sources which accumulate funds from depositors and savers who will be adversely 
“effected by the decision which en aridansers the validity of notes which they have pur- 
chased as security for their funds. 


Going back many years but in my business Lifetime, a company such as 
played a vital position in the physical and economic growth of our metropolitan 
community. While over the years other financing agencies have become prominent in 
real property financing, real estate brokers doing business as we do still play a very 
prominent part in the growth of our metropolitan area. In my opinion the present 
decision if it is allowed to stand would have such an effect on the savings of the 
public, on the economic oeee of the nation's capital, on employment of personnel, 
on capital investment nies such as ours, and that action by Congress or by a 
Superiog Court is imperativ the present situation. 


Very truly yours, 


f 
, / 
Ln et 


Lloyd a Wilson, Jr. 
LBW :kak 


ec: W. S. Green 
H. T. Beuermann 
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AFFIDAVIT 


STATE OF eae 
COUNTY OF ARLINGTON, to-wit: 
THIS DAY personally appeared before me, SONJA CAROL 
RUSGO, a Notary Public in and for the County aforesaid, RICHARD 
| 
C. SHADYAC, who, after first being duly sworn, aid depose and 
say as follows: : 
1. That the Affiant, RICHARD C. SNe, aS an 
attorney at law, woaeucntices are principally located in the 
County of Arlington, State of Virginia; | 


2. That your Affiant represents many clients who are 


investors in real estate transactions in the District of 


Columbia and other jurisdictions; 


3. That the investors represented by the Affiant 
ordinarily invest their money with Mortgage Bankers Association 


in the District of Columbia; 


4, That as a result of the decision of the United 
| 
States Court of Appeals concerning chrifica tion of Mortgage 


Bankers as money lenders in accordance with District of Columbia 


Code Title 26, Chapter 6, Section 601 et seq, your Affiant has 
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Wes all of his clients not to invest any further funds in 
the District of Columbia. Your Affiant further believes that 
the result of the decision of the United States Court of Appeals 
has already @ffected, in a detrimental manner, the commercial 


a residential financing of projects in the District of 


Calumbia and, in addition thereto, will continue, in the future, 


Ai - : : : : 
to have a disasterous affect upon the financial situation. 


Your Affiant further states that his advice to his clients 
will remain unchanged, i.e., not to invest further funds until 
the decision is clarified or amended. 
DATED the 19th day of November, 1971. 
GOAIC AA fe. (SEAL) 
RICHARD C. SHADYAC / 
SUBSCRIBED and sworn to before me this 19th day of 


November, 1971. 


i ae ult, CL} GA KL 


“ Sonja Carol Rusgo 
Notary Public 


My commission expires May 27, 1974 
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AFFADAVIT 
OF 
SHANNON & LUCHS COMPANY, a Delaware Corporation 


TO WHOM IT MAY CONCERN: 


Shannon & Luchs Company conducts a general real estate bu 
cluding sales, leasing, property management, insurance, appraisals and 


mortgage Canking.. We represent, as mortgage loan correspondent, 


Sun Life fssurance 
surance Company of B , ! 2g 
these investors is t 
permit the construction of office buildings, apartments, shoopin 
Single family dwellings, etc. to promote the growth of the ares. 

The Parkwood and Adams property decision, if x 
have in our opinion the following effect on the economy of the area: 


The cessation of construction and long-term finan- 
cing of office buildings and apartments; 


The cessation of single family dwelling financing 
by FHA, VA and Conventional means; 


Will creste an effect where certain borrowers will 
refuse to make further mortgage payments which will 
result in foreclosure proceedings and litigation; 


The various urban renewal programs now underway 
in the District of Columbia will come to a halt. 


The 
and 


ans held by 
my of the 


ompany , 


ro} 
ds for various 


ne econo! 


create demands 
note as valid. 
nt of fon 
noft 


sume 


ob! 
an 


the 
winch 


SE 
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' 
C 
¢ 
' 
« 
c 


< 


rari ra~, 
ons 
vt 


¢rusts, 
Fasticut: 
« DISTRECE O 
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Given under my hand 


My Commission Expires 


[2-34-93 
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—H. G. Syviray Company 


tose REALTORS MORTGAGE LOAN DEPARTMENT 


F. S. FISHER 
EXECUTIVE wick weesicent 
M. WH. GROVES 
SENIOR VICE PRESIOENT 
SECRETARY -TREASURER 


811 - 15TH STREET. N. W. H. T. MAULDING 


WASHINGTON, D. C. 20005 sc oe Meet reer 
So See F, V. ESSEX 
VICE PRESIOENT 
ASS'T SECRETARY-TREASURER 


November 18, 1971 


TO WHOM IT MAY CONCERN: 


The mortgage banking business in the Washington Metropolitan 
area has aided in the construction of individual homes, apartment 
houses, office buildings, shopping centers, hospitals, warehouses, as 
well as FHA and VA insured nomes for low income purchasers, in that 
the mortgage banker i tates the loan and finds an investor who will 
accept the loan as a permanent investment. The mortgage banker, there- 
fore, plays a very important part in fulfilling the construction and 
housing needs of the people in the Metropolitan area of Washington, D.C. 


We have learned that the U. S. Court of Appeals has concluded 
that a mortgage banker is not exempt under the provision of the District 
of Columbia Code (Section 26-601) and therefore loans made by them are 
void. It seems obvious that the decision would apply equally to casualty 
insurance companies, pension funds, profit sharing plans, trust companies, 
public employees retirement systems, credit unions and other organizations 
which are not specifically exempted. 


Confusion and uncertainty as to the validity of investments will 
be enormous. A multitude of litigation will arise. This would have a 
disastrous effect upon the various urban renewal programs being carried 
out and planned for the District of Columbia and the Metropolitan area. 
Even the Federal National Mortgage Association and the Government National 
Mortgage Association could be adversely affected by this decision. 
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It is therefore imperative that the decision of the two judges 
be reversed at once by the fuil court. : 
| 
Very truly yours, 
G. SMITHY COMPANY 
4 f 
tae ta “ 
es D,/Franklin 
President 


Attest: 


M. H. Groves 


Secretary 
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SUBURBAN TRUST COMPANY 


64295 SOw BAM OSni RE ave 
~ ROSE JOSEP RICHARDS. IH 
eagsi> HYAatTTsvit_e, Mp. 20783 cadinuanioritnclecano 
pNolccccunvelcoualn ce 


ROBERT E.LOMR 
VICE Cuamman OF THE BOARD, 


MORTGAGE LOAN DEPARTMENT 
FREDERICK X WILSON 


SCMIO® WICK PACs/OcNT November 19, 1971 


Herbert A. Callihan, Counsel, 
a 


Mortgage Bankers Association of 
Metropolitan W 


We have reviewed the recent decision handed down by 
the U. S. Court of Appeals regarding the Parkwood, Inc. case. 


In view of this decision, we have determined not to 
accept as collateral in the future, as has been our practice in 
the past, notes secured on properties located in the District 
of Columbia and originated by mortgage bankers, if the interest 
rate in such notes is in excess of 6%. 


Very truly yours, 


4 
a a Y jet. ti. fe 
Frederick X. Wilson 
Senior Vice President 


DISTRICT OF COLUMBIA; to wit: 
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AFFIDAVIT 


Comes now, FLORENT B. HUGHES, beina first duly sworn under oath, 
deposes end says: 


1. 


That he is President of Thomas J. Fisher and Company } 
Incorporated, a District of Columbia corporation. 


Said Fisher Company has been doing business continuous 1v 
jin the District of Columbia fromat least the year 1899 
as a real estate broker. 


As part of the real estate broker business said Fisher 
Company has been making and arrangina loans in the 
District of Columbia from at least the year 1899. 


The typical loan transaction of Fisher Comoany occurs 
as follows: 


a) Fisher Company makes a loan appraisal on oronosed 
project of developer. 
| 
b) Fisher Company obtains a permanent loan commitment. 
from F.N.M.A. insurance company or other investors 
to purchase the loan upon comoletion of project. 


c) Fisher Company arrances a warehousing loan for the 
construction of the project. 


d) Fisher Comnany closes the loan in its own name and 
assiqns and nledaes the loan to warehouse bank. 


e) Fisher Company disburses the loan durina the | 
construction period. 


f) Fisher Company delivers the loan to the permanent 
lender unon comoletion. 


q) Fisher Company services the loan for overmanent 
lender. 


Fisher Comnany nresently has more than $20 miltton 
in loans outstandina consisting of loans on projects 
under construction through delivery to permanent 
investors. 
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If the U.S. of Anneals' decision in American 
Security & 7 ompany v. Hartford Life Insurance 
Company is to stand, it is my opinion that 


a 
the followinc Its are likely to occur: 


a) That all apartments, includina low income and 
commercial project loans made by D.C. real estate 
brokers and mortaace bankers will not close. Todav 
we could not close a 235] project for low income 
families, N.Y. 1, Inc. FHA #000-72007, because 
FHA and the title company would not insure our 
comoany aaainst the 0.C. "Loan Shark Act". 


That projects presently under construction would be 
halted if proper insurance could not be obtained for 
future construction disbursements. 


family closinas in the District of Columbia 


That a multitude of litigation would arise challenaina 
the validity of existing mortaages. 


That a larae number of mortaaqors would stop making 
their mortaaae payments. 


That a massive claim unon FHA and VA funds would occur, 
which if not honored, would end the validity of those 
Droarams in the U.S. 


That F.N.M.A. and G.N.“.A. would lose millions of 
dollars in mortaaaes. 


That the total financial community of D.C. would be 
ruined, includina real estate broker, title insurance 
companies, national banks, savinas and loan associations, 
pension funds and life insurance companies. 


co FLORENT B, HUGHES / 


Subscribed and sworn to before me this // day of 
. November, 1971. 


November 19, 1971 


TO THE MEMBERS OF THE UNITED STATES CONGRESS: 


: As a mortgage banking firm we are an integral part of 

a vast nation-wide "loan correspondent" system constantly working 
with major institutional investors throughout the country. These 
investors rely on our expertise and specialized knowledge of the 
real estate market in the Washington Metropolitan Area, and because 
of this, we are able to obtain mortgage funds for the permanent 
financing for local builders of commercial, industrial, apartment 


and single family properties and thus contribute greatly to the 
over-all development of the Washington Metropolitan Area. 


Virginia Mortgage & Investment Co., Inc. is the second) 
largest placer of individual home loans under the urban renewal 
program of the District, and, if this decision is not reversed, 
we will be forced to withdraw from all financing in the District 
We presently have a total of 1,207 loans in the District. The 
principal balance of these loans as of this date is $22,846,155. 
Also, we are making loans under the 236 Assistance Program. 


We urgently request you to reverse this decision as it 
affects mortgage bankers in order to avoid the disastrous impact | 
on the existing loans held by insurance companies, banks, Federa] 
National Mortgage Association, savings and loan associations, non- 
profit religious, charitable educational Organizations, unions | 
and retirement funds - all of whom have purchased loans from 
Washington Metropolitan Area mortgage bankers, or if not purchased, 
have made such loans in the District of Columbia themselves. 

If this decision is not reversed by the full Court 
inaiediately the following will result: 


1. The immediate stopping of construction and long-term 
financing for FHA subsidized low and moderate income 
housing as well as conventional residential housing in the 
District of Columbia and surrounding areas. It would also 
stop FHA insured and VA guaranteed single family house 
lending. 


2. Substantial FHA and VA liabilities would be created 
should borrowers decide to withhold mortgage payments and 
foreclosures result. 


3. A multitude of litigation would undoubtedly arise as 
a result of this decision. 


4. As a result of the decision, there would be a chaotic 
disarray in residential and commercial financing in the 
Metropolitan Area. 

5. It would have a disastrous effect upon the various 


urban renewal programs being carried on and planned for the 
District of Columbia. 


Respectfully submitted, 
VIRGINIA MORTGAGE & INVESTMENT CO., INC. 


VEZ 


G / 
LY : j, x 
Lewis W. Russell 
President 


/ 
DAU AA A 
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AFFIDAVIT 


DISTRICT OF COLUMBIA, To Wit: 


THIS DAY there personally appeared before me, Laura J. 
Ritenour, a Notary Public in and for the District of Columbia, 
ROGER W. HATCH, President of WALKER & DUNLOP, INC., who, on oath, 
deposes and says: 


That Walker & Dunlop, Inc., a Delaware corporation, has 
operated as a real estate broker and mortgage banker in the Dis- 
trict of Columbia since 1937 and is qualified to do business in 
the District of Columbia, Maryland and Virginia. t has, been 
an approved FHA Mortgagee since 1939 and has originated and sold 
to institutional investors millions of dollars of individual home 
mortgages, most of which were insured by the FHA or guaranteed by 
the VA. It has also originated and sold additional millions of 
dollars of commercial loans on office buildings, shopping centers, 
warehouses, industrial buildings and stores. 

Walker & Dunlop, Inc. has understood from the beginning, 
based upon legal opinions which it obtained in its efforts to 
comply with the law, that as a licensed real estate broker, it 
was exempt under Section 26-610 of the District of Columbia Code 
from procuring a license to loan money as required EEGCS SoSHee 
26-601. 

As a result of the decision of the United States Court of 
Appeals in the Adams Property, Inc. VS. Hartford Life Insurance 
Co. Case No. 24,118, all lending has been stopped by Walker & 
Dunlop, inc. Because of the court's decision, Walker & Dunlop 
cannot make further advances under approximately $17,000,000. of 
existing construction loans on various projects in the District 
of Columbia and surrounding areas, including several FHA subsidi- 
zed hous$ng projects, on which approximately $6,000, 000.| has al- 
ready bern advanced. Further, Walker & Dunlop, Inc. will not 
disburse funds under new commitments to make construction loans 
totaling approximately $13,000,000., including a $5,000,000. loan 
to the Gorge Washington University to finance the construction 
of its new library. It has also committed to make permanent 
mortgage loans totaling over $2,000,000., which cannot be closed. 
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The SS n further financing will undoubtedly re- 
sult in the ¢ i — projects coming to an immediate 
halt with the ; upon the owners, contractors, sub- 
contractors, } ere employees and undoubtedly will 
result in am } aw suits being filed by those affected. 


Walker & Dunlop has collateral loans outstanding with various 
commercial banks totaling approximately $4,000,000., the collat- 
eral of which are first trust mortgage loans originated in the 
District of Col 
be void. Should t+ 

3 ~~ 


umbia, which have been determined by the court to 

he banks immediately demand payment of collat- 
eral loans, Walke Dunlop and other mortgage bankers having 
collateral loans would be unable to meet such demands, with the 
banks being severely affected, if not in some cases forced to go 
under. 


Walker & Dunlop pres 
located throughout the 
of mortgage loans 
A very substantial 
invalid under 
for repurchase: by 
to purchase, i 
would Walker 
institutions 


re) 
yy 


UR 
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"$220, ,000, 000. of loans would be 

n and the investors would claim 
under their original commitments 

such loans be valid. Not only 
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would be severely affected. The in- 

stitutions o: include insurance companies, savings 

banks, Sense oan associations, non-profit religious, char- 

itable — e i organizations and employee pension funds 

: oe and employers. The Federal Nation- 
Government National Mortgage Associa- 
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Walker & Dunl ensed real estate broker, is en- 
gaged in other iviti 
bkéing unable : i Dawe ooe as stated above, resulting 
again in litigation wi regard to contracts under which it is 
obligated. 


It is our opinion that if the decision of the United States 
Court of Appeals is not reversed, Walker & Dunlop, Ine. and 
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W. other District of Columbia mortgage bankers, banks, contractors, 
suppliers, sponsors of subsidized housing projects and other 
investors in mortgages will immediately be wiped out, resulting 
in complete financial chaos in the Washington Metropolitan Area. 

| 


SUBSCRIBED AND SWORN TO before me this 19th day of November, 
1971. 


LU 
are Ween es 
_“ \Laura J. Ritenour 
Notary Public, D.C. 


my 4 
im My commission expires June 14, 1974. 
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Weaver Bros., Inc. is ¢ i as collection agent for the 
above investors in ti 5a. sporoaate $100,000,000.00 
of loans at rate : 


_ 


5 

First Deeds of Trus 

and the District of Columbia, were ma by 

us and sold to investors. I would estimate this company has generated 
1 


on Single i ‘asellings in Maryland, Virginia 
this company, payable to 


an additional’ $50,000,000.00 of simil 
out retaining servicing. 


oans which we have sold with- 


In addition we have for years extended construction loans to operative 
builders. Should the decision of the U. S. Court of Appeals involving 
the Parkwood and Adams property cases not be reversed a number of 
tremendous problems will develop with respect to the economy and well 
being of Metropolitan Washington. Many financial institutions, lo- 
cated here and elsewhere, and the public as a whole will suffer 
immeasurable harm. Among the problems will be the following: 


1a A tremendous dollar volume of claims would be 
made against the Federal Housing Administration 
and the Veterans Administration should borrowers 
decide to withhold their mortgage payments. 


The local mortgage banking industry would be 
wiped out. 
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There will be chaotic problems with respect 
to all forms of financing in the Metropolitan 
Area including the various urban ren wal 
problems. 


There will be unwarranted benefits accruing to 
homeowners and other borrowers at the expense 
of depositors of banks and savings and loan 
associations, policy holders of mutually owned 
insurance companies and stockholders of FNMA. 
Pension funds and unions will have assets 
deemed void. 


I believe claims on title insurance companies 
would lead to the bankruptcy of all local title 
companies. 


This affidavit is being given to assist the U. S. Court of Appeals 
in understanding the catastrophic inequity which will result if 
its earlier decision is not reversed. 


Donald G. West 


District of Columbia: 


Te HERBERT A. CALLIHAN, JR. , a Notary Public, in and for 
the District of Columbia, aforesaid, do certify that Donald G. West, 
whose name is signed to the foregoing affidavit dated the 19th day of 
November, 1971, has acknowledged the same before me in the District 
of Columbia, aforesaid. 


GIVEN under my hand and seal this eae "day of November, 
1971. | 
| 


7 


My commission expires: 


fi ji AEE Ve , f 
Mp Commision Lapires Janvary 1, 1975 / MY, r, 
¢ Comminion Lxpires Ja YUE: ; Ve Lip. f / Ue 

Y r 


“Notary Public | 
HERBERT A. CALLIHAN, JRe 


IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 24,118 


ADAMS PROPERTIES, INC. 
AMERICAN SECURITY & TRUST CO. 
TRUSTEE IN REORGANIZATION OF 

ADAMS PROPERTIES, INC., 


Appellant 


v. 


HARTFORD LIFE INSURANCE COMPANY, 


Appellee 


BRIEF OF HERSHEL SHANKS 
AS AMICUS CURIAE, IN SUPPORT OF 
PETITION FOR REHEARING EN BANC 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


ADAMS PROPERTIES, INC. 
AMERCIAN SECURITY & TRUST CO. 
TRUSTEE IN REORGANIZATION OF 

ADAMS PROPERTIES, INC., 

Appellant 
v. 


HARTFORD LIFE INSURANCE COMPANY, — 


Appellee 


BRIEF OF HERSHEL SHANKS 
AS AMICUS CURIAE, IN SUPPORT OF 
PETITION FOR REHEARING EN BANC 


This brief is submitted in support of the petition of 
Appellee, Hartford Life Insurance Company, for a rehearing 


en banc. 


STATEMENT OF ISSUE PRESENTED 


Does the District of Columbia Loan Shark Act apply to a 


loan transaction in which the District's only relation to the 


-2- 


transaction is that the lender has its principal place of 
business here and in which Maryland's relation to the trans- 
action includesthe following: (1) the borrower is a Maryland 
corporation, (2) the property securing the loan is situated in 
Maryland, (3) the settlement occurred in Maryland and (4) the 
disbursement of loan proceeds occurred in Maryland? We believe 


the answer should be "No", 


STATEMENT OF THE CASE i 
The Amicus believes that the statements of the case by 


Appellant and Appellee, contained in their respective briefs 
| 
on appeal, adequately present the case to the Court. | 
x 


INTEREST OF THE AMICUS | 

The Amicus and his firm represent a lender whose principal 
place of business is in the District of Columbia. This lender 
is not a real estate broker, nor does it fall within the other 
specific exemptions to the Loan Shark Act contained in Section 


26-610 of the District of Columbia Code. It does, however, have 


substantial capital which it utilizes by purchasing participations 
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in large commercial loans from banks, real estate investment 


trusts and others, 


and by making similar direct loans itself. 


Because of the Loan Shark Act, this lender has not and will not 


makez loans in the District of Columbia. It has, however, lent 


very substantial; sums of money outside the District of 


1/ 


Columbia -- in New York, Minnesota, Canada and elsewhere. All 


of these loans are in jeopardy of being declared void by virtue 


of the decision of the panel in this case. 


STATEMENT OF FACTS 


This brief is limited to the choice-of-law aspect of the 


panel's decision, and, more specifically, to the Hartford Life 


Insurance Company 


Columbia law. 


loan to which the panel applied District of 


In holding that District of Columbia law applied to the 


Hartford loan, the panel contrasted the contacts which the 


Hartford loan had with the District of Columbia to the contacts 


the Manufacturers 


. 


t 
1/ A411 loans for 
all references in 
ences to loans in 


loan had to the District of Columbia (Slip Op. 34). 


several years have been in excess of 6%, and 
this brief to loans may be taken to be refer- 
excess of 6%. 
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In the Manufacturers loan, the lender did not maintain a Washington 
office for the purpose of making real estate loans, the decision 

to enter the loan contract was made in Toronto, and Ve that time 
aneraccers had no agent in the District of Columbia authorized 
to make such loans. In addition, Manufacturers had not made any 
loans in the District of Columbia at a rate of interest in excess 
of oz ‘tor approximately 10 years prior to the loan under con- 
sideration. 

By contrast, in the Hartford loan, the lender had its principal 
office in the District of Columbia and this fact was apparently of 
critical significance for the majority of the panel. For in- 
mediately after observing that the lender's orineipas office is in 
the pistrict of Columbia, the panel stated, "There is little doubt 
that D. C. law is designed to regulate this kind of lender" (Slip 


Op. 34). Although the panel noted in a footnote that the Hartford 


loan fs consummated outside the District of Columbia and the 


settlement took place in Montgomery County, Maryland, this did not 
alter the panel's legal conclusion. And the panel Seat totally 
to have ignored the fact that, as the dissent pointed out, the land 
which provided the security for the loan was located in arslancke 


the mgker of the note and the deed of trust was a Maryland 
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corporation, and the money was paid in Maryland (Slip Op. 36). 
Even the cumulative affect of these factors was apparently in- 
sufficient, under the panel's reasoning, to lead to the applica- 
tion of Maryland law. 

Given the panel's reasoning, a prudent lawyer would have to 
advise his clients that, on the basis of the panel's opinion, the 


Loah Shark Act may be applicable to a lender's activities when- 


rer its principal office is located in the District of Columbi2, 


regardless of the loan's other substantial contacts with another 
jurgsdiction -- and even where the District of Columbia has no 
legitimate interest in the particular transaction. 

; As we shall show below, the decision of the panel on this 


sak: is wrong and would needlessly impede legitimate lending 


activities. 


ARGUMENT 
INTRODUCTION 
Primary attention in this rehearing may be directed only to 
the panel's incorrect decision with respect to the meaning of the 


real estate brokers exemption. If the Court en banc were to 


* 


4 
t 
reverse the panel on this ground alone, the panel's opinion on 
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the choite-of-law issue would still leave a substantial cloud 
on a ere number of legitimate loans and would seriously depress 
the availability of credit. This would be true not only because 
the resolution of the choice-of-law issue affects the interpre- 
tation of the Loan Shark Act, but also because it affects -- or 
will be thought to affect -- the application of the District's 
usury statute to loans with multi-state contacts. | 

As this Court is aware, its opinion in this case will be 
read and studied by all lenders in any case where either the 
lender or the loan has even minimal contacts with the District of 
Columbia. If there an any doubt as to the validity of such a 
loan, the commercial lender will not make the sss ‘Ts, 
unless ,this Court en bane reverses the holding of the panel on 
the choice-of-law issue, every commercial lender without a specific 
exemption from the Loan Shark Act and whose principal office is 
in the District of Columbia will either discontinue making loans 
or remove its office from the District of Columbia. 
rt Opa OD lenders will have to assume that the sane 
reasonfing adopted in this case will be applied by this Court to 


2/ For an opinion written comprehensively to allay the fears of 

~ the lending community regarding a usury statute, see B. F. Saul 
Co. v. West End Park North, Inc. 250 Md. 707, 246 /A2d 591 
(1968) | 


usury cases involving a Similar choice-of-law issue. Until the 
adeision of the panel in this case, it had been assumed that, on 
facts such as those presented in the Hartford loan, the usury law 
°F Maryland, not that of the District of Columbia, would be appli- 
eqble. Such a choice of law is particularly important in this 
jartediceion because both Maryland and Virginia have provisions 

in their usury laws making them inapplicable to all commercial 
loans even if the borrower is not a Een, The District 
of Columbia usury law exempts commercial loans from the usury law 
only if the borrower is a en a Thus, under the panel's 
choice-of-law ruling, a lender with its principal place of business 
in the District of Columbia could not make a loan for commercial | 
purposes to a real estate partnership in Maryland or Virginia at, 
say, 8 1/2%, even though such a loan would be clearly legal under 
the laws of both states. The inevitable consequence of such a 
result, we submit, will be a further restriction on the availa- 


bility of credit and a further "flight to the suburbs" by lenders 


with offices in the District of Columbia. 


34 Md. Ann. Code, Art. 49 §7; Va. Code, §6.1-327. 


4) D.C. Code §29-904(h). 
9 
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I. THE PURPOSE OF THE LOAN SHARK LAW IS NOT SERVED 
BY APPLYING IT TO THE HARTFORD LOAN, AND THE) 
DISTRICT OF COLUMBIA HAS NO LEGITIMATE INTEREST 
IN THE VALIDITY VEL NON OF THIS LOAN 


8 
As the panel itself noted, “The purpose of the Loan Shark 


Act hgs been said to be the protection of the residents of 
Washington from excessive interest"(Slip. Op. 26; emphasis sup- 
plied). The Hartford loan does not involve a resident or 
domiciliary of the District of Columbia. Accordingly, and on 
this ground alone, there is no basis for applying the Loan Shark 
Act ig this case. 

But perhaps an Scpument could be made that the District of 
en would have some residual interest in a loan even if the 
borrower were not a District of Columbia resident, provided the 
loan oo made to finance a project located in the pistrict of 
Columdia or the loan were secured by real estate located in the 
District of Columbia. However, even this tenuous connection with 
the District of Columbia is absent in this case. The borrower is 
a Maryland corporation. The property securing the debt is located 
in Maryland. The papers were executed in Maryland. And the money 


was disbursed in Maryland. The District of Columbia has no 


interest whatever in applying its law to this transaction. No 
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Zs underlying the Loan Shark Act would be served by apply- 


ing it to this transaction. 
The panel expressed the view that because the lender's 

cipal office was located in the District of Columbia, "D. C. 
te is designed to regulate this kind of lender" (Slip Op. 34). 
But the Loan Shark Act was not intended to protect out-of-state 

rowers from District of Columbia lenders. Out-of-state 
borrowers have their own laws to protect them. In short, the 
District of Columbia has no interest in regulating the interest 
charged by a lender whose office is in the District of Columbia 
byfe who makes loans only outside the. District of Columbia. 
Indeed, the District of Columbia has no interest in regulating 
the interest charged by A lender, wherever his office may be, 
with regard to any loan made outside the District. 


II. APPLYING WELL ESTABLISHED CHOICE-OF-LAW PRINCIPLES, 
MARYLAND LAW SHOULD APPLY TO THE HARTFORD LOAN. 


A. Introduction 
The recently published Restatement of conflict of laws 
(Restatement of the Law (Second) "Conflict of Laws" (1971)) con- 
tains one choice-of-law rule with respect to contracts whose 


MA acca is attacked under a usury statute (§ 203), a second 


choice-of-law rule with respect to contracts for the repayment 
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of money lent when the validity of the contract is attacked on 


some basis other than the usury laws (§ 195), and a third 


choige-of-law rule for contracts generally (§ 188). 


With respect to contracts whose validity is attacked under 


a usury statute, the rule is that the law of a validating 


jurisdiction will be applied so long as that jurisdiction has 
1 3/ 
6 — 
‘ta substantial relationship to the contract" (§ 203). 
e | 
With respect to contracts for the repayment of money lent 


where the validity of the contract is attacked on some basis 
@ 
other than the usury law, the rule is that the law of the place 
| 


of repayment is applied unless "some other state has a more 


significant relationship" to the transaction in which event the 


— 


5/ Section 203 provides as follows: 


: § 203. Usury 
The validity of a contract will be sustained 
against the charge of usury if it provides for 
a rate of interest that is permissible in a 
state to which the contract has a substantial 
relationship and is not greatly in excess of 
the rate permitted by the general usury law of 
the state of the otherwise applicable law under 
the rule of § 188. 
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6/ 
local law of that other state will be applied (§ 195). 
With respect to contracts generally, the rule is that the 
law of the place with "the most significant relationship" to 


. a/ 
the transaction will be applied (§ 188). 


—_L____ 


3 
6/ ,Section 195 provides as follows: 


§ 195. Contracts for the Repayment of Money Lent 


The validity of a contract for the repayment of 
money lent and the rights created thereby are 
determined, in the absence of an effective 
choice of law by the parties, by the local law 
of the state where the contract requires that 
repayment be made, unless, with respect to the 
particular issue, some other state has a more 
significant relationship under the principles 
stated in § 6 to the transaction and the parties, 
in which event the local law of the other state 
will be applied. 


2/ Section 188 provides as follows: 


§ 188. Law Governing in Absence of Effective 
Choice by the Parties 


(1) The rights and duties of the parties with 
respect to an issue in contract are determined 
by the local law of the state which, with 
respect to that issue, has the most significant 
relationship to the transaction and the parties 
under the principles stated in § 6. 


(2) In the absence of an effective choice of law 
by the parties (see § 187), the contacts to be 
taken into account in applying the principles of 
§ 6 to determine the law applicable to an issue 
include: 


[Footnote Cont'd] 
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We believe that the usury choice-of-law rule (8 203) should 

be applied here and that,under this rule, Maryland's validating 
law iS applicable to this loan first, because Maryland has “a 

substantial relationship" to the transaction and second, because 
there ‘4s clearly no strong District policy which in this case 
would require application of the District's invalidating rule. 

But even if the choice-of-law rule applicable to the validity of 

Bees for the reneanent of money lent (§ 195) is applicable, 


Marylard law should still be applied to this ccensaction because 


Maryland has "a more significant relationship" to the transaction 


7/ (Cont'd) (a) the place of contracting, 
(b) the place of negotiation of the contract, 


(c) the place of performance, | 
| 
the location of the subject matter of the 
contract, and 


the domicil, residence, nationality, place 

of incorporation and place of business 

of the parties. 
These contacts are to be evaluated according to their 
relative importance with respect to the pee Cus aL issue. 


(3) If the place of negotiating the contract and the 
place of performance are in the same state, ithe local 
law of this state will usually be applied, except as 
otherwise provided in §§ 189-199 and 203. 
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than does D. C. Finally, because there are only two jurisdic- 
tions with any relationship to this contract, Maryland clearly 
has "the most significant relationship," and therefore even 
under the choice-of-law rule applicable to contracts generally 
(§ 188), Maryland law must be applied. 


B. The Usury Choice-of-Law Rule Should Be Applied 
To This Transaction 


The Loan Shark Act is part of the District's comprehensive, 


if haphazard, plan for the regulation of lending in the District 
, 8/ 
of Columbia. The choice-of-law rule applicable to the 


District's usury law, should therefore be applicable to the Loan 
Shark Act. The same considerations which are involved in deciding 
which choice-of-law rule applies to usury laws apply to the Loan 
Shark Act. Almost all states, including Pens regulate 
certain classes of moneylenders. As to the choice-of-law rule, 


we see no ground for distinguishing between a usury statute and 


the District's Loan Shark Act. 


8/ Hartman v. Lubar, 77 U.S. App. D.C. 95, 133 F.2d 44 (1942), 
cert. denied, 319 U.S. 767 (1943). 


2/ A license from the Administrator of Loan Laws is required 
to be obtained in order to make certain types of loans in 
Maryland. See Md. Ann. Code Art. 58A. 


Under the Usury Choice-of-Law Rule, the Law of 
Maryland Should be Applied to this Contract 
Because that State has a “Substantial Relationship” 
to the Contract and its Law Would Admittedly | 
Validate the Transaction. 
The law in this area has been well summarized in! 45 Am. Jur. 


2d, "Interest and Usury" §18, p. 29: 


It is now established in most jurisdictions 
that, giving effect to the intention of the 
parties, a provision in a contract for the 
payment of interest will be held valid if 

it is permitted by the law of the place of | 
contracting, or of the place of performance, 
or any other place with which the contract 


has a substantial relation. 
The basis of the rule, as indicated in the quotation, is 


that the court will apply the law that the parties would have 
applied had they made a specific stipulation and the court will 
presume that the parties would have chosen a validating law. If 
the eos could have validly stipulated the law of a validating 


jurisdiction, there is no reason why a court should not apply 
| 


the sane validating law in the absence of a stipulation. 


That the parties could have chosen Maryland law in this 


case is clear: 


The fundamental principle pervading the cases 
relating to conflict of laws with respect to 
interest and usury is to accept as the | 
governing law that law with reference to which 
the parties intended to contract, provided | they 
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acted in good faith and not for the 
purpose of evading the law of the real 
situs of the contract. . . The parties 
may agree that a contract with respect 
to interest will be controlled by the 
law of a state which bears a reasonable 
relation to the transaction [45 Am. Jur. 
2d, “Interest and Usury”, §20, p. 30-31]. 


Since the parties clearly could have stipulated that the 


validating law of Maryland governed this transaction, this 
« 


Court should apply that law even in the absence of a stipulation. 
A leading case in the area is Seeman v. Philadelphia 

Warehouse Co., 274 U.S. 403 (1927), a pre-Erie case in which 

the Supreme Court was enunciating federal common law. In that 

case, a plea of usury was rejected, the Court ruling that it 

was "immaterial whether the contract was entered into in New 

York or Pennsylvania” because, according to one of its own 

earlier cases, “'If thebrste of interest be higher at the place 

of the contract than at the place of performance the parties 

may lawfully contract in that case for the higher rate'" (274 

U.S. at 407-8). The Court therefore applied the more lenient 

law in the absence of a stipulation of the parties to that effect. 
Of course, this rule cannot be used to evade a usury law 

Cee the validating state does not have a substantial bona fide 


Connecoron with the transaction. As the Supreme Court stated 


inf the Seeman case (274 U.S. at 408): 


A qualification of these rules, as sometimes 
stated, is that the parties must act in good 
faith, and that the form of the transaction 
must not "disguise its real character." See 
Miller v. Tiffany, supra, 310. As thus stated, 
the qualification, if taken too literally, 
would destroy the rules themselves, for they 
obviously are to be invoked only to save the 
contract from the operation of the usury la 
of the one jurisdiction or the other. The 
effect of the qualification is merely to 
prevent the evasion or avoidance at will of 
the usury law otherwise applicable, by the 

parties' entering into the contract or stipu- 

lating for its performance at a place which 

has no normal relation to the transaction and 

to whose law they would not otherwise be subject. 
This qualification makes eminent good sense, for the validating 


jurisdiction's laws should be applied only where it has a legitimate, 


meaningful connection with the transaction. But that is certainly 


the case here where the borrower, the security, the settlement, 


and the disbursement were all in Maryland. 
| 


The wide-spread adoption of this special conflicts rule 


applicable in cases involving interest and usury is reflected in 


a somewhat lengthy quotation from a relatively recent Fifth 
Circuit decision, Fahs v. Martin, 224 F.2d 387, 397 (5th Cir. 1955): 


| 
American courts have treated that particular 
problem [of conflicts involving interest and 
usury] quite differently from other questions 
of validity of contract. The law determining 
the validity of a contract generally, is said 
to be the most confusing problem in the Conflict 


of Laws. Courts follow four or five different 


rules, and often there is no uniformity even 

in the cases from a single jurisdiction. But 
with respect to the question of usury, it may 

be stated as a well-established rule that a 
provision in a contract for the payment of interest 
will be held valid in most states if it is per- 
mitted by the law of the place of contracting, 
the place of performance, or any other place with 
which the contract has any substantial connection. 
Seeman v. Philadelphia Warehouse Co., 274 U.S. 
403, 47'S.Ct. 626, 71 L.Ed. 1123; Lubbock Hotel 
Co. v. Guaranty Bank & Trust Co., 5 Cir., 77 

F.2d 152; Smith v. Western & Southern Life Ins. 
Co., 5 Cir., 87 F.2d 839, 841; Armstrong v. 
Alliance Trust Co., 5 Cir., 88 F.2d 449; Brierley 
v. Commercial Credit Co., 3 Cir., 43 F.2d 730, 
certiorari denied 282 U.S. 897, 51 S.Ct. 182, 

75 L.Ed. 790. A large number of cases supporting 
this view are collected in annotations in 62 
L.R.A. 33, L.R.A.1916D 750, and 125 A.L.R. 482. 
In the Lubbock case, Judge Hutcheson, speaking 
for this court in reference to the conflicts 

rule relating to usury, said, 77 F.2d 152, 156: 


"It is a presumption of law that parties to 
contracts interd them to be legal, rather than 
illegal, and doubts on that score must be 
resolved in favor of legality.” 


Professor Nussbaum writes in Money and the Law 
(Rev. Ed.) at page 167: 


"The defense of usury has also been impeded 
judicially by * * * the assumption of the rule 
that in case of doubts, that is, the borderline 
situations, the contract should be deemed non- 
usurious. Where the loan, through domicile of 
the parties, place of contract or for other 
reasons is connected with several states of 
different usury policies, the commodious view 
has been taken that the court will apply that 
state law which is most favorable to the mainte- 
mance of the transaction.” 


The same author, in 51 Yale L.J. 893, 912, says: 
| 
"Now the Conflict law of usury has been 
developed in a peculiar way by the American 
courts. While in general a contract is void if 
it is illegal under the lex loci contractus, 
courts uphold contracts if the contractual 
rate of interest conforms either with the lex 
loci contractus or with the lex loci solutionis 
or with any other place with which the trans- 
action has a ‘normal relation’ [language of 
Stone, J., in Seeman v. Philadelphia Warehouse 
Co., supra] * * *, the policy being to give the 
parties a certain. choice among the pertinent 
maximum interest rates * * *, [T]he usury 


rule * * * enjoys an undisputed existence." 


See also 2 Beale, Conflict of Laws $347.4 
where cases from 23 states and federal courts 
are cited. 
This is in effect Section 203 of the new Restatement of 
Conflict of Laws. 


We are aware that the "Rationale" to Section 203 of the 


Restatement states that 

The courts will not apply an invalidating rule 
to strike down the contract unless the value) 

of protecting the justified expectations of the 
parties is outweighed in the particular case, 
by the interest of the state with the Se 
ting rule in having this rule applied. 

(Emphasis supplied) 


The "R«tionale" goes on to state that "Usury is a field where 


this policy of validation is particularly apparent." 
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+ We agree that consideration should be given to the strength 
of the policy of the invalidating jurisdiction's laws. However, 
heye we believe that the policy underlying the Loan Shark Act is 
no stronger than the policy underlying the D. C. usury law. The 
usyry choice-of-law rule should therefore be pari passu applicable 
to the Loan Shark Act. Moreover, it is plain that the policy 
underlying the Loan Shark Act is not strong as applied to this 
particular case, when as we have shown, D. C. has no valid 
interest in this loan, certainly as compared with Maryland. 

[C. If the Court Applies the Choice-of-Law Rule Applicable 
to Contracts for the Repayment of Money Lent, the Law 
of Maryland Should Still be Applied to this Contract 
Because Maryland has a More Significant Relationship 
to this Transaction than Does D. C. 

The Restatement has distilled from the cases a more general 


choice-of-law rule applicable to cases involving contracts for the 


repayment of money lent even though the attack on the contract is 


f 
"| based on a usury statute. If this Court should conclude that 


the choice-of-law rule applicable to usury cases should not be 
. 

applied to the D. C. Loan Shark Law, then it should apply this 

mo general choice-of-law rule involving contracts for the 


repayment of money lent. 
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M | 
‘ 


Under this rule (Restatement $195) the law of the state 
where .repayment is to be made is applied unless another state 


has "s more significant relationship" to the transaction. 


The record is not clear as to where repayment of the loan 


was ef be made. However, even if we assume that the loan was to 
be repaid in D. C., nonetheless it is clear that Maryland has 
"a more significant relationship" to the transaction than D.C. 


As we have shown, D. C. has no interest in protecting this 
borrower -- Maryland law does that -- and D. C. has no relationship 


to the case except that the len-er's principal office is in D.C. 
(The lender also has offices in Maryland and Virginia.) All of 

. | 
the significant contacts with the transaction -- residence and 


domicile of the borrower, situs of the secur‘ty, place of contract 


and settlement, disbursement of funds -- are Maryland contacts. 


Thus, even under Section 195 of the Restatement, Maryland law, not 


| 

| 

E. The Law of Maryland Should be Applied to this Contract 
Because Even Under the Choice-of-Law Rule Applicable 
to Contracts Generally Maryland has the Most Significant 
Contacts with this Transaction. | 


eee en one, 


-D. ‘| law, applies. 


‘even if this Court were to apply the Restatement choice-of- 


law rule applicable to contracts generally, it would ‘still follow 
° iF 
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thaft Maryland law should be applied. We have already shown that 
Maryland's contacts with the transaction are more significant than 
D. C."s and since these are the only two jurisdictions with any 
contacts to the transaction, it must follow that Maryland has 

"the most significant relationship" to the transaction. Therefore 
Maryland law is applicable even under the choice-of-law rule 


applicable to contracts generally ($188). 


. 
F. The Panel Erred in Failing to Consider These Choice-of- 
Law Rules in Connection With the Hartford Loan. 

While the panel in its discussion of the Manufacturers loan 
referred at some length to the kinds of choice-of-law rules we 
have discussed, it totally ignored these choice-of-law rules and 
inexplicably failed even to mention them in its discussion of the 
Hartford loan. 

In its discussion of the Manufacturers loan, the panel referred 
specifically to the new Restatement's choice-of-law rule applicable 


to usury cases (Slip Op. 25, n. 27), the choice-of-law rule 


— to contracts for the repayment of money lent where the 


attack is on grounds other than usury (Slip Op. 26, n. 28), and 
to the choice-of-law rule applicable to contracts generally 


ae Op. 25). Yet the panel made no mention of any of these 


provisions in its discussion of the Hartford loan. In this, 
we believe the panel erred, for the applicability of the rules 


to the Hartford loan is clear. What the panel said with 


| 
respect to the Manufacturers loan is just as applicable to 


the Hartford loan: 
At best, the Trustee can create a ! 
conflict between Maryland and District | 
of Columbia law and a choice as to 
which might govern; where there is a 
choice of jurisdictions, the preferable | 
course is to select the law of the 
jurisdiction which would sustain the 
transaction, and here this is Maryland. | 
This rule contributes to the certainty | 
of commercial transactions, one of the | 
prime objects of all commercial law. 
[Slip Op. 24-25] 
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G. The Panel Erred in Giving Any Weight to the 
Fact that the Referee and the District Court 
Assumed that District of Columbia Law Applies 
to the Hartford Loan. 


i sn 


It is unclear whether the panel reached its decision 
applying District of Columbia law in part by giving weight 
to the fact that the referee and the District Court assumed 
that District of Columbia law applies to the Hartford loan. 
To the extent that the panel did give this weight, it erred. 

Whether District of Columbia law or Maryland law should 
apply to the Hartford loan is a pure question of law. This 
Court must review this question of law de novo. This is not 


a case where the “clearly erroneous" rule or anything like it 


is applicable. It is improper to give any weight to the legal 


conclusion of the tribunals below. 

The error in giving weight to the purported conclusion 
of the lower tribunals that District of Columbia law is appli- 
cable is emphasized by the fact that any such finding would be 


unnecessary to the conclusions reached by these tribunals 
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because both concluded that the transaction was valid even if 
——— 


District of Columbia law applied. They therefore had a5 
occasion to reach the question as to whether District of 
Columbia law was applicable. | 

Finally, it is clear that the lower tribunals nade no 
finding at all on this point. At best, they simply acguned 
that District of Columbia law applied. They did not discuss 
the matter or explain why in their view District of columbia 
law applied. The most that can be said, as the panel ccogtieeah 
is that the referee anc the District Court proceeded under 
"the premise" that District of Columbia law applied (Slip Op. 


34). In these circumstances, it is clearly improper to give 


any weight to the lower tribunals' purported application of 


District of Columbia law. 


CONCLUSION 


The panel's decision in this case is wrought with 
horrendous consequences for the economic life of the District 
of Columbia. Its effects extend far beyond the lenders whose 
loans -- probably in excess of one billion dollars ~- will have 
been declared null, void and of no effect. For these lenders 
have enormous lines of credit at every bank in town which they 
will be unable to liquidate. These lenders have sold countless 
millions of dollars of loans to other investors -- banks, savings 
and loan associations, pension trusts, real estate investment 


trusts and c)aritable institutions -- throughout the country. 


All of the loans involving real estate have been insured by title 


companies who could be devastated by this decision. The courts 
themselves would be deluged for years, attempting to sort out 
the pieces and to decide, as between innocent and innocent, who 
shall bear the loss. The only ones to gain would be lawyers and 
those borrowers who will be able to avoid payment of a just debt. 
There is no conceivable reason for such an enormous dis- 
location. The lenders who will be adversely affected are not 
evil men. They have not been guilty of extorting excessive 
interest from hard-driven borrowers. All of these loans con- 


cededly comply with the limitations of the applicable usury law. 
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No one has suggested that these lenders have in any way been 
; 
guilty even of overreaching, much less of inequitable conduct. 


On the contrary, they are reputable businessmen who sought to 


comply with the law and who had no inkling prior to this decision 


that they were in violation of the Loan Shark Act. | 


Surely, the Loan Shark Act is not so tightly drawn and 


carefvily worded as to require the conclusion reached by the 
panel. On the contrary, the Loan Shark Act's inelegant, not 

to say inartful, draftmanship leaves more than noni Sor for 

a conscientious court, mindful of its duty to nasceYsn con- 
gressional intention, to reach a practical result. "We can best 
reach the meaning here, as always, by recourse to the under- 
lying purpose, and, with that as a guide, by trying to project 
upon the specific occasion how we think persons actuated by such 
a purpose, would have dealt with it if it had been presented to 
them at the time." Borella v. Bordon Co., 145 F.2d 63, 64 . 
(2nd Cir. 1944) (L. Hand, J.), affirmed, 325 U.S. 679 (1945). 
Applying that test, this Court cannot fail to meverse the panel's 


decision. For, to recur to the words of Learned Hand: 


There is no more likely way to misapprehend the 
meaning of language ... than to read the words 


3 
literally, forgetting the object which the 

document as a whole is meant to secure. Nor 

is a court ever less likely to do its duty than 
when, with an obsequious show of submission, it 
disregards the overriding purpose because the 
particular occasion which has arisen, was not 
foreseen. .'. . [I]t scarcely helps to give so 
wide a berth to Charybdis's maw that one is in 
danger of being impaled upon Scylla's rocks. 
Central Hanover Bank and Trust Co. v. Commissioner, 
159 F.2d 167, 169 (2nd Cir. 1947), cert. denied, 
331 U.S. 836 (1947) 


A final word: We are aware, of course, that appeals are 
taken from orders, not decisions. An appeal does not lie because 
a party is dissatisfied with the language of the opinion. How- 
ever} we do not believe that this Court can ignore the fact 
that the entire commercial community has been shaken by the 


panel's opinion in this case. We believe that this Court should, 


in its en banc opinion, attempt to restore the confidence of the 


commercial community in the laws of the District of Columbia to 
the tent that its claims are valid, as we believe they are 

in tHis case. For this reason, we do not believe it would be 
adeayate for this Court to reverse the panel on one ground alone. 
We bélieve that this Court should reconsider every aspect of the 
panel's opinion. 


For all of these reasons, it is respectfully submitted 


thatthe petition for rehearing should be granted and the 
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judgment and ruling of the panel with respect to the Hartford 
| 
loan should be reversed. 


Respectfully submitted, | 


| 
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